111012014

Nebraska Real Estate Commission

1200 "N’ Street, Suite 402
P.O. Box 94667

Lincoln, Nebraska 68509-4667

(402) 471-2004

Scheduled Settlement Hearings

From 10/18/2014 Through 01/23/2015

Page 1 of 1

13 aq

Nov 20, 2014
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Daniel and Susana Torres vs. Adam Briley
10:30  Briley, Adam
Staybridge Room - Staybridge Suites
2701 Fletcher Ave
Lincoln NE 68504
(402)438-7829

Commission vs. Chris Miller, d.b.a. Delta Real Estate Portfolio
09:30 Miller, Chris

Staybridge Room - Staybridge Suites

2701 Fletcher Ave

Lincoln NE 68504

(402)438-7829

Louis E. Halperin vs. Kathryn Pocras
10:30  Pocras, Kathryn
Husker Room of the Hampton Inn & Suites
7343 Husker Cir
Lincoln NE 68504
{402)435-4600




BEFORE THE NEBRASKA REAL ESTATE COMMISSION

OF THE STATE OF NEBRASKA
STATE OF NEBRASKA, ex rel., )
Nebraska Real Estate Commission ) Case No. 2014-003
On behalf of )
Daniel and Susana Torres, )
)
)
Complainants )
)
VS. )
) NOTICE OF HEARING
Adam Briley )
)
Respondent )

TO: Adam Briley, Respondent.

You are hereby notified that a hearing will be held in the above-captioned matter on the 20th day
of November, 2014, at 10:30 a.m., at the Staybridge Room of the Staybridge Suites, located at
2701 Fletcher Avenue in Lincoln, Nebraska to inquire into the charges included in the
above-referenced complaint, which was previously served upon you by Certified United States

Mail. You have the right, at your own expense, to be represented at this hearing by legal counsel

of your own choosing. The Real Estate Commission urges you to be represented by counsel and
encourages you to contact legal counsel as soon as possible so this matter can be held as scheduled.
You are further notified that if you fail to appear, the matter will be heard and such Order will be
entered as is just and proper.

Any party may request that a Prehearing Conference be held in accordance with the
| procedures specified in NAC Title 305, Chapter 4, Section 6. The request shall be in the form of
a pleading and shall be filed and served in accordance with NAC Title 305, Chapter 4, Section 4.

Any such request shall be served within ten (10) business days after a party or the party’s




representative receives this Notice of Hearing. The request shall specify why that party believes a
Prehearing Conference would be beneficial to the parties or to the Commission. Reasons for
requesting a Prehearing Conference may include, but are not limited to, the number of witnesses
likely to be called; the number of exhibits likely to be offered; and the complexity of the issues.

A party who opposes the request may file an opposition to the request within five business
(5) days after the service of the request for a Prehearing Conference. The opposition shall also be
filed and served as a pleading. A request for a Prehearing Conference will be ruled on by the
Chairperson of the Commission. The Chairperson may order a Prehearing Conference even if
such a Prehearing Conference is not requested by any of the parties.

Dated this 10th day of October, 2014.

oy |

Greg Lemén Director i

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the above and foregoing
Notice of Hearing was served upon the parties and their attorneys of record by mailing the same

by United States mail, postage prepaid, this 10th day of October, 2014, addre ollows:




Adam Briley

Ambassador Real Estate

Berkshire Hathaway Home Services Ambassador Real Estate
13340 California St

Omaha, NE 68154

CERTIFIED MAIL # 7011 0470 0002 5458 8705

RETURN RECEIPT REQUESTED

cc: Gregory D. Barton — Commission’s attorney
Daniel and Susana Torres - Complaintants
Vincent W. Leisey - Respondent’s broker
Robert F. Peterson — Respondent’s attorney




BEFORE THE STATE REAL ESTATE COMMISSION

OF THE STATE OF NEBRASKA
STATE OF NEBRASKA, ex. rel. ) Case No. 2014 - g0z
DANIEL and SUSANA TORRES, )
)
- Complainants, ) COMPLAINT
)
V. )
)
ADAM BRILEY, )
Respondent. }

THIS COMPLAINT is filed under the authority of Title 305 N.A.C. Chapter 4-008.

1. The Complainants filing this Complaint are Daniel and Susana Torres, 4312
Barker Avenue, Omaha, Nebraska 68105, (402) 669-1581.

2. The Respondent (Real Estate Licensee) against whom this Complaint is filed, is
Adam Briley, 13340 California Street, Omaha, Nebraska 68154, (402) 614—6922.

3. On January 15, 2013, the Complainants burchased a home located at 4312 Barker
Avenue, Omaha, Nebraska 68105 (hereinafter the “Property”), from Briley Homes, LLC. Briley
Homes, LLC, is owned and operated by Adam Briley.

4. Briley Homes purchased the Property from Lucas K. Smith on or about July 27,
2012,

5. At the time of signing the Purchase Agreement, a copy of which is attached hereto,
marked as Exhibit A, and incorporafed herein by reference, the Respondent identified himself as
a licensed real estate agent in the state of Nebraska.

6. On or about December 12, 2012, which was the same time of the signing of the

purchase agreement, the Respondent completed a Seller Property Cﬁ% C EWED
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Statement in which he stated he never occupied the Propérty and héd no knowledge of lead
based paint contamination.

7. On September 24, 2012, the Respondent completed a Lead Based Paint
Disclosure, a copy of which is attached hereto, marked Exhibit B, and incorporated herein by
reference, in which Seller states he has no knowledge of lead based paint and has no records or
reports pertaining to lead based paint in the Property. Complainants did waive the opportunity
to conduct a risk assessment or inspection for the presence of lead based paint. Complainants
had a whole house inspection which focused only on a visual inspection.

8. After purchasing the Property, Complainants learned that Lucas K. Smith, on or
about September 23, 2011, received a letter from the United States Environmental P_rotection
Agency informing him there was an unacceptable presence of lead based pain on the Property.

| 9. Prior to receipt of the September 23, 2011, letter, on or about January 26, 2011,
Adam Briley, Respondent herein, signed, as “Owner Interest,” an authorization allowing the
United States Environmental Protection Agency and its contractors access to the Property for the
purpose of .performing a lead based paint assessment. A true and correct copy of the
authorization is attached hereto, marked Exhibit C, and incorporated herein by reference.

10. At all times material hereto, Lucas K. Smith was employed, or otherwise
associated with, the Respondent and Briley Homes, LLC.

11. At no time were the Complainants informed that there was a possibility of lead
based paint contamination on the Property. Since purchasing the Property and learning of the

contamination, Complainants have proceeded with the soil remediation through the EPA clean-
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up process. The Complainants obtained a lead based paint evaluation which shows lead based
paint throughout the Property.

12.  As aresult of the above, Respondent has violated Title 299, Chapter 5-003.20, by
failing to disclose, in writing, to a Buyer, at or prior td the time the Buyer signs an Offer to
Purchase, an adverse material fact regarding the condition of a parcel of real estate of which a
broker or sales person has knowledge. Respondent failed to inform Complainants of the
possibility of lead based paint contamination on the property even though Respondent knew,
and had given permission for, an inspection to be performed on the Property. Respondent, as a
licensed real estate sales person, had an obligation to disclose an adverse material fact which
affected the desirability or value of the Property.

13.  Respondent further violated Title 299, Chapter 5-003.02 by failing to disclose an
error, inaccuracy, or omission, to a potential Purchaser of real estate. Respondent was aware
that a lead based paint inspection had been performed on the property and was aWare the
Property was in an area identified as a superfund clean-up area and, therefore, should have
disclosed in writing the possibility of lead based paint contamination on the Property.

14. Respondgnt further violated NEB. .REV.' STAT. § 81-885.24(22) by making a
substantial misrepresentation as identified abéve.

~ 15.  Respondent violated NEB. REV. STAT. § 81.885.24(26) by violating a rule of
regulation promuigated by the Nebraska Real Estate Commission as identified above.

16. Respondent violated Neb. Rev. Stat. § 81-885.24(29) by demonstrating

negligence, incompetency or unworthiness to act as a sales person as identified above.
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STATE OF NEBRASKA )
) ss.

COUNTY OF LANCASTER )

Daniel Torres, Complainant, above-named, being first duly sworn on oath, states that he
the person making the Complaint, that he has read this Complaint, and that the facts alleged are

true as he verily believes.

BENERAL NOTARY - State of Nebraska %AW/

SUSANN M ANDREWS | Nofar) Public
My Comm, Exp. Atgust 21, 2017

STATE OF NEBRASKA )
) ss.

COUNTY OF LANCASTER )

SusanaTorres, Complainant, above-named, being first duly sworn on oath, states that he
the person making the Complaint, that he has read this Complaint, and that the facts alleged are

true as she verily believes.
‘ . ’—,-.-—--—.-—-
| S e O
ana Torres, Complainant

SUBSCRIBED AND SWORN to before me this A3 day of January, 2014.

GENERAL KOTARY - Stats of Nebraska QYY“ MjQ/
L 4.

SUSANN M ANDREWS T
My Come. Exp. Ausqust 21, 2017 NO@}' Public 0
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BEFORE THE STATE REAL ESTATE COMMISSION
OF THE STATE OF NEBRASKA

STATE OF NEBRASKA, ex. rel ) CASE NNQ. 2014-003
DANIEL and SUSANA TORRES, )
)
Complainants, )
) RESPONDENT’S ANSWER TO
v, ) COMPLAINT
)
- ADAM BRILEY, )
)
Respondent. )

COMES NOW Adam Briley, the Respondent and for his Answer to the Complaint of the

State of Nebraska on behalf of Daniel andASusana Torres, states as follows:

L. Paragraph 1 of Complainants’ Complaint requires no response from this
Respondent.
2. Respondent admits the allegations contained in paragraph 2 of Complainants’

Complaint but states the correct contact number for the Respondent is (402) 680-5733.
3. Respondent admits the Complainants purchased the home at 4312 Barker Avenue

from Briley Homes, LLC but states the purchase was concluded on January 31, 2013.

4. Respondent admits the allegations contained in paragraph 4 of Complainants’
Complaint. |

5. Respondent admits the allegations contained in paragraph 5 of Complainants’
Complaint.

6. Respondent admits the allegations contained in paragraph 6 of Complainants’
Complaint. .

7. Respondent admits the allegations contained in paragraph 7 of Complainants’
Complaint.

8. Respondent is without knowledge as to the allegations contained in paragraph 8 of

Complainants’ Complaint, but upon inquiry to Lucas K. Smith Respondent was advised that Mr.

Smith did not receive a letter from the United States Environmental Protection A%ﬁ%ﬁ

its inspection of the property. REC
7\ FeBls 2014
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9. Respondent admits that he signed the “Owner Interest” authorization on behalf of
the owner but states that the Respondent is unaware of the September 23, 2011 letter referenced
in the Complaint. Respondent admits that the authorization is attached as Exhibit C.

10. Respondent denies the allegations contained in paragraph 10 of Complainants’
Complaint as Lucas K. Smith was never an employee associated with or a part of Briley Homes,
LLC. To the best of Respondent’s knowledge, Lucas K. Smith has never been a licensed real
estate agent. The Respondent acted as leasing agent for Lucas K. Smith on the subject property.

I Respondent is without knowledge to admit the allegations contained in paragraph
Il of Complainants’ Complaint and therefore denies same. Respondent affirmatively states that
he was not the buyer’s agent but in documentation provided to the buyer’s agent Respondent
disclosed that the property was built prior to 1978 and Respondent completed the appropriate
disclosure of information on lead-based paint or lead-based paint hazards truthfully.

12. Respondent denies the allegations containéd in paragraph 12 of the Complainants’
Complaint. Respondent accurately disclosed the information available to him regarding the
property.

13. Respondent denies the allegations contained in paragraph 13 of Complainants’
Complaint and affirmatively states that he was unaware that a lead-based paint inspection had

been performed on the property or that it had been identified as a super fund cleanup area.

14. Respondent denies the allegations contained in paragraph 14 of Complainants’
Complaint.

I5. Respondent denies the allegations contained in paragraph 15 of Complainants’
Complaint.

16. Respondent denies the allegations contained in paragraph 16 of Complainants’
Complaint,

AFFIRMATIVE DEFENSES

For his Affirmative Defenses, Respondent states as follows:
1. Respondent has never occupied the property nor did Lucas K. Smith occupy the

property.
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2. Respondent, as agent for Lucas K. Smith, signed the authorization for inspection
on the property in response to a request from a representative of the EPA because the
Respondent’s sign advertising the property for rent was located on the property. There was no
information given to the Respondent in follow-up of the authorization and in contact to Lucas K.
Smith following the Complaint Respondent has been advised that Lucas K. Smith likewise
received nothing from the EPA in follow-up of the authorization.

3. The Respondent agreed to and paid for a complete home inspection which was
provided to the Complainants without any disclosure of lead or loose or peeling paint.

4. Respondent affirmatively states that he was unaware that the EPA did, in fact,
inspect the property or prepare any follow-up regarding the condition of the property. He
disclosed the home to be a pre-1978 home and completed the Property Condition Disclosure
Statement truthfully.

WHEREFORE, having answered the Complaint, the Respondent requests the Complaint

be dismissed.
ADAM BRILEY, Respondent

By | =

{ Robert F. Peterson, #13303
Laughlin, Peterson & Lang
11718 Nicholas Street, Suite 101
Omaha, NE 68154
(402) 330-1900
Robert.peterson(@lpliaw.com
Attorney for the Respondent




VERIFICATION

The undersigned, Adam Briley, the Respondent herein verifies that he has read the above
and foregoing Answer, he knows the contents therein, and that the same are t_r.ué to the best of his
knowledge and belief. /

. ! I ,-"J
SN A H .
’ A 1y L 14 ?’V’p \", ,:‘f
-7

< A
- = W i)

Adam Briley {

SUBSCRIBED AND SWORN to before me by Adam Briley, this iz day of
February, 2014. :

mm"ﬁ'ﬁlﬁ'&ﬁgﬁﬁm Notaygly Public

GENERAL NOTARY - Staa of Kobrasia Q@Lw /%%gﬂ
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