IN THE DISTRICT-COURT OF LANCASTER COUNTY NEBRASKA

STATE OF NEBRASKA ex rel, Case No, CI113714
STATE REAL ESTATE COMMISSION
‘OF THE STATE OF NEBRASKA,
Plaintiff,.
V. ORDER

CARL OSWALD WUESTEHUBE, au
.individusl, and TRI-STAR REALTY, INC,,
a ‘California Cerporation;

. i F. .. - .

o PDefendanis.

This matier came on for hearing on-March 20, 2013, upon Plaintiff’s motion for summary
judgment. Gregory D. Barton and Kelly Ekeler appeared on behalf of Plaintiff State of Nebraska
. exrel. State Redl Estate:Comuiission of the State of Nebraska (“Commission™), ‘Defendant Cazl
Oswald Wnestehube (“Wuestehube™) appeared pro se by telephone. Evidence was adduced-and
argument was heard. The court took judicial notice of the pleadings and the court’s prior orders.
The court received Plaintiffs Exhibits 1,4, §, 6, and 7, subject to Waestehube’s. objections:of
hearsay and relevance, which the court took-under advisement. The court now finds that
‘Wuestehube’s objections should be, and hereby are, overruled. The court: also received Bxhibit 3
{Wuestehube’s affidavit) subject fo Platintiff’s objections to Paragraphs 8, 9, 10, 11, 12, I3, and
14. Plaintiffs objections are hereby overruled. Exhibits 1, 3,4,35, 6, and 7 are r‘-cezvsd in their
entirety. Being duly-advised in the premises, having reviewed the court filg, exhibits, and
considered briefs of the parties, the court now finds and orders-as follows.

FACTS

In his Response to Plaintiffs Motion for Summary Judgment, filed on March 12, 2013,
“Wuestehube contends that many of the material facts contained within the Commission’s brief in
support of its motion for summary judgment are “in dispute.” (Def. Response, p4-5).
“Wuestehube does not, however, explain why such facts are in dispute or cite any supporting
documﬁnts or evidsnce estabhshmg such dispute, See Rules of Dist, Ct. of Third Jud, Dist.

6@1(1 995}_(“The party.opposing a motion for summary judgment shall set forth in its
.:apposmg ﬁf;’a separate statement of each material fact asto which it is contended there exists a
.
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genuine issue to be tried and:as to each shall identify the specific documents or discovery
‘response or deposition testimony (hy page and fne) which it is claimed established the. fact.™. In.
actuality, the-evidence and argument indicates Wuestehube.does not dispute the events which
transpired between himself and the Commission, but rather'he disputes the legal significance of -
. those évents. Bearing this in mind the court, after reviewing ‘the pleadings-and evidence; finds
that the following facts are not in dispute: :

At 4ll times rélevant, the Comrnission was and is a Nebraska state agency, charged by the
Nebraska Legistature with enforcing the Nebraske Real Estate License Act, NEB. REV. STAT: §§
81-885t0 81-885.55 (Reissue 2008 & Cum, Supp. 2012), which includes the-prevention of .
.unlicensed real estate brokerage activities in Nebrasi..a, and grant]ng and denying appllcaﬁons for

Nébraska reai estate licenses.

At all timeselevant, Wuestehube was the sole owner-of and the: demgnatcd broker for

" Tri~Star_Realty, ne. (“Tri-Star”), a California corporation conducting real estate business. - At all
times rélevant, Wuestehube was and is the holder of 2 California real estate broker’s license and -
is Hicensed in several other states, including Alaska, Arizona, Colorado, Florids, Iowa, Idahe,

- Nevadd, South Daketa, Wisconsin, and Wyoming, ‘Wuestehube never has held a Nebraska real
estate broker’s license,

‘Wuestehube owns and operates the Intemnet website http://showcasebyseller.com, On this
website, Wuestehube offers services to help homeowners advertise their own properties.on a
“for-sale-by-owner” basis.on third-party websites. Wuestehube does not post advertiserents for
properties on the showcasebyseller.com website.

Wuestehube also-owns anci operates the Internet-website http://www.mlshomelisters.com.
On-this website, Wuestehube offers listing services 1o homeowners who wish to list their homes
‘with him on a flai-fee basis. These flat fee listing services.are offered only to homeownsrs:in the
states in ‘which Wuestehube holds a valid real estaie broker’s license.

Wuestehube enlisted the services of Mr. Fred Romano to help him design his two
websites—showcasebyseller.com and mishomelisters.com. “Wuestehube acknowledged the.
assistarice for website design provided by Mr. Fred Romano on his two websites. Mir. Fred
TRomano, a licensed real estate broker in the State of Connecticut; owns and operates the-website
hitp://flatfeerealty.com. Wuestehube doss not own or operate flatfeerealty.com and hasno -
-control over the features of this website.

Wuestehube does not own.or operate the Internet website hittp://www.realtor.com
(“Realior.com™) and doas not have control over the features of this website. The website
TRealtor.com iythe-official websiie of the National Association of Realtors:and is owned and
‘operated by Move, Inc.

In August of 2009, the Commission’s Director, Greg Lemon, became aware Wusstehube




was listed as the broker for the sale of a number of Nebrasks properties on the website
Realtor.com. On orabout November 4, 2009, the Director sent a Cease and Desist Order (“CD
-2009-004”) by Federal Express to Wuestehube. attwo. different-addresses: “24843:Del Prado
#177"-and “33832 Diana Drive,” both in Dana Point, California. (Ex. 4, Aff. of Lemon, §4 and

* . Ex. & [SC2011:001 Transcript, 28: 20-32:25; B10]).. The Cease and Deszst Order, TD 2009- -

004, wes delivered by Federal Express to Wuestehube on November 6, 2009, Tn CD 2009004,
the Director demanded that Wuestehube immediately cease-and desist all conduct that required-a

 veal estate broker’s cense in the State of Nebraska, incliding advertising Nebraska property for - -

* sale and negotiating listing agreements:with.owners of Nebraska real estate. The Ceaseand - -
Desist Order specifically referred to Wuestehube’s Tistings of Nebraska property-on Realior.com,
and the Director enclosed print-outs of Wuestehube’s Nebraska listings with CI 2009-004. {Id.)

After Wuestehube was served with CD 2009-004, advertisements for the gale.of a number
of Nebraska properties on the website Realtor.com continued to appear as being “presented” and
“brokered” by Wuestehube and Tri-Staz. (Bx. 4, Aff of Lemon, $4:angd Ex. A [SC 2011-001
Tzanscnpt, 38:1-41: 15 E7;B13]). :

Or or about December 2 2010,the: Comrmssmn rccewed Wuestehube’s Application for
License as 2 Real Estate Broker (“Application™). (x4, Aff. of Lemon, § 4 and Ex. A [SC2011-
001 Transcript, 41:16-45:19; E14, Subpart AT). On Aprit 11, 2011, the Commission Director
sent ' Wuesichube a-letter by certified moail, notifying Wuestehube his Application for a license
was denied based upon NEB. REV. STAT. § 81-885.12(3) and because the Commission had issued
a standing Cease and Desist-Order to Wuestehube and subseguent periodic checks of the Internet
consistently showed Waestehube listed as the broker for Nebraska properties for sale. (Ex. 4,

AfT. of Lemion, 4 and Ex. A [SC 2011-001 Transcript, 73:22-78:13; E17]). In this ltier, ‘thc
Director further advised Wuestehube of his right to request & formal hearing before the
Commission. (i)

Wauestehube confirmed his zeceipt of the Director’s letter-of April 11,2011, and he
reque:sted a hearing before the Commission.on the issue of the denial of his zequest forlicensure
in sin e~mail hie sent to the Director on April 15, 2011. (Bx. 4, AfF. of Lemon, 1{ 4:and Ex. A [SC
2011-001 Transcript, 73:22-78:13; E18]).

The Director’s letter 0f April 11, 2011, also included copies of an Affidavitand
“Application for Order to Show Cause:dated April 7, 2011, as well as an Order to-Show Cause
dated April 8, 2011, (Ex.4, Aff. of Lemon, 14 and Ex. A [SC 2011-001 Transcript,
73:22-78:13; E17]). On April 7, 2011, the Director filed with the Commission an Affidavit and

! The:record of the show cause hearing, including all of the exkibits feceived at the hearing, inState.of
Nebraska ex rel. State Real Estate Commniission-of the State of Nebraskav. Wrestehube, Case Mo SC 2011001, is
contained in'two volumes attached as:Exhibit A 1o the Affidavir of Greg {emon, Exhibit 4. Citations te the record
shall appear.as “8C 201 1-001 Trauscript” followed by the- cerrespondmg page and Tine rumber andior exhibit
numbez,
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Application for Order to Show Cause as to why Wuestehube.should not be subject 10 sanctions
- for failing to abide by the-terms of CD 2009-004. (Ex. 4, Aff. of Lemon, J4 and Ex. A [SC -

- 2011001 Transcript, 55:8-57:25; E1; E2]). On April'§, 2011, the Commission Chairpetson,
John Gale, issusd an Orderto Show Cause directing Wuestehube to appear before the .
" Cormission on May 19, 2011, o show cause.as to'why he should not be subject to sanctions for.
failing to-abide by the provisions of CD 2009-004. @x 4, Aﬁ of Lemon, § 4 and Ex. A {SC '
2011+ 001 Transcmpi, 56:12-57:25; EB})

- In confmnmg hlS rece1pt of the Director s letter of April 11,2011, Wuestehube also -
- confirméd receipt of the Affidavit, Application for Order to Show Cause, and the Orderto-Show.
. Cause. (Bx. 4, Aff. of Lemon, ¥ 4 and Ex. A [SC 2011-001 Transcript, 73:22-78:13; E17; E18]).
Hearing on both the Order to Show Cause and the denial of Wuestehube’s Apnhcatmn fora
‘Nebraska real estate-license were set-for May 19,2011

At the. show cause hearing held before the. Commission:on May 19, 2011, Wues’fehube
appeared viz telephone conference call and raised objections to-the Commission’s exercise- of
jurisdiction over himself and Tri-Star. (Ex. 4, Aff. of Lemon, §4 and Ex. A [SC 2011-001
Transeript, 51619, 6:7-9, 12:17-19]). The Chairperson explained to Wuestehube the

-procedurss to be followed during the hearing, including the order of presentation of evidence,
and confirmed that Wuestehube understood he hagd a right to have counsel represent him in the
case.and that Wuestehiube knowingly chose to proceed without representation. Eachparty then
presented-an opening statement and the Commission commenced the presentation: of iis
evidence. (Ex. 4, Aff of Lemon, {4 and Ex, A [SC 2011-001 Transcript, 3:4-14:6]). Duringa
discussion between flie Chairperson and Wuestehube regarding the Commission’s offer-of an
exhibit, Wuestehube stated that he was “going to terminate the hearing, as it:seems o be biased,”
and disconnected himself from the telephone conference: (Ex. 4, Aff. of Lemon, {4 and Ex. A.
[SC 2011-001 Transcript, 31:1-34:22]). Thereafter, the:Commission completed the presentation
of its evidence and:rested. Counsel for the Commission‘then presented an-oral closing argument
and the matter was submitted to the Commission. {Id.)

After the eonclusion of the Order to- Shaw Cause hearing, a Petition for Review Heaning: -
on the denial of Wuestehube’s Apphcataon for & license was held, also on May 19,2011, (Bx. 4,
Aff. of Lemon, Y5 and Ex. B [P 2011-001 Transeript]).” The Commission contacted Wuestehube
via telephone and explained that, “[e]ven though you hung up and didn’t wish to participate in-
the last hearing, we néed 1o give you the opportunity to participate in this hearing with regard to
the—vour Petition for Review of the-denial of your license . . . .7 (Ex. 4, Aff. of Lemon, 75 and
Ex. B [P 2011-001 Transcript, 1:20-25]). Wuestehube agreed to make.a short statement during
which he withdrew his application for licensing, (Ex. 4, Aff.of Lemon, §5 and Ex. B [P'2011-
{01 Transcript4:13-5:17, 7:2-47). The Commission treated Wuestehube’s withdrawal of his

2 The-record of the perition far review hearing in In the Matter of Carl Oswald Wuesteimibe, Case No. P
9014 -001, is.confained in Exhibit B attached to the Affidavit of Greg Lemon, Bxhibit 4. Citations tothe récord shall
appear-as“P 2011-001 Transeript” followed by the correspondinig page and line mmber,




| Application as 2 withdrawal of his petition for review and dismissed the petition for review, (Ex. :
4, Aff. of Lemon 1[5 and Ex B[P 2011—001 Transcmpt 8 3 -18]). -

ﬁndmv

(ﬂ)'-

(0).

E)n May 24 2011 the Commlssmn entered its Final Order in Case No SC 201 1-{)01

Respondcnt Carl Oswald Wi uestehube has not shown cause as to why he
should not be subject o sanctions for failing to abide by the provisions of

. ‘the Commission’s Cease and Desist Order, CD2009-004, dated November
4,2009,and properly served upon Wuestehube by Federal Express

dslivery on'November 6, 2009, because Wuestehube did knowingly and

 repeatediy violate the provisions of such Commission Cease and Desist

Order. by listing Nebraska real sstate for-sale on the website Realtorcom,
sithout having obtained.a Nebragka rcal gstate license, on March 3, 2010,
March 9, 2010, April 29, 2016, July 7, 2010, August 36,2010, January 4,
2()11 January 6, 2011, Ianuary 19,2071 znd May 18, 2011

Asto the five (3) separate dates upon which Wuestehube continued to list
Nebraska real estate for sale-on the website Realtor.com, without baving
obtained a Nebraska redl estate license (August 30, 2018, January 4, 2011,
January 6, 2011, January 19, 2011, and May 18, 2011), after-the statutary

_amendments to WEB. REV. §TAT. § 81-885.03 of the Act became effective

on July 15, 2010, Wuestehube should be fined in the amount of $1,000.00
per such date, for a total fine in the-amount of §5,000:00, pursuant 1o NEB.
REV. STAT. § 81-885.03 {Cum. Supp. 2030) (Gif “the commission makes 2

~ finding of guilt, the commission may impose afine not to-excead (a) one
- thousand dollars for each day that any action is performed without the

appropriate license following the issuance of the [cease and desist]

-order’™,

(Ex. 1, Aff. of Lemon, {4, Ex. A).

Also on May 24, 2011, the Commission entered its Final Order in Case No. P 2011-001,
finding that the Petition for Review filed by Wuestehube should be dismissed basedon.
‘Wuestehube’s statement at the May 19, 20171 hearing that he was withdrawing his: Application
for a license. In light of Wuestehube's withdrawal of his Application, the Commissicn
Chairperson determined the issues raised by Wuestehube’s Petition for Review had been
reéndered moot. (Ex. 4, Aff. of Lémon, 4] 5 and 9, and Ex. B [P 201 1-01 Transeript, 5:5-8:18};
Ex, 6, Supp. Aff. of Barton, §2 and Ex. A).

Wuestehube was personally served with copies of the Commission’s Final ‘Orders in Case
No. SC 2011-001 and Case No. P 2011-001 on June 22, 2011, (Ex. 1, Aff. of Lemon, 5 and Ex.
B;Ex. &, Supp, Aff. of Barton, 92 and Ex. B). There isno evidence that Wuestehube ever




perfected an appeal from the Final Orders of the Commission in Case No. SC2011-001 and Case
~No, P2011-001, ' : _ L

_ The Comrission filed the instant Complaint for Injunctive and Monetary Relief and -

- ‘Praecipe on.or about September 1, 2011. Defendants Wuestehube and Tri-Star were served with
Summons and a copy of the Commission’s Complaint by special process server on October 31, -
2011. Wuestehube was given leave to file.a responsive pleading out of time and subsequently

© filed an Answer onJuly 23, 2012. Inhis Answer, Wiestehube sought dismissal of this case. -

based on lack of personal jurisdiction and, without waiving his objection-to lack of personal

jurisdiction, denied the allegations in the Complaint and asserted two counterclaims: {I) Ngg.

REV. STAT. § §1-885:03 violates his federat constitutional rights, and (2) the Commission

- violates United States antitrust laws by enforeing niles that unreasonably restrain competition.

On December 21, 2012 the Conmnission filed the present motion for' summary judgment, .
seeking judgment as & matter of law in favor of the Plaintiff and against the Defendant on all
asserted claims, Thereafter, on February 26, 2013, the Commission filed 2 motion for leave to
file:a Reply to Defendants’ counterciaims. Hearitigon both motions was held March 20, 2013.
“The coirt.granted the Commission leave to file o reply to Defendants’ counterclaims. The
Commission filed its Reply instanter, denying the allegations of Defendants’ counterclaims and
affirmatively asserting that Defendants’ counterclaims failed to state a claim for relief and were
barred by the doctrines of res judicata, waiver, and/or collateral estoppel. Based on the pleadings-
as they existed at the time the Motion for Summary Judgment was heard, argued and submitted,
as well as the briefing of the parties, it is clear the Commission seeks summary judgment not
only on the clatms asserted in its Complaing, but also on Defendants® cotmterclaims,

STANDARD OF REVIEW

Sumnary judgment is proper when the pleadings-and evidence admitted at the hearing
disclose there #s no genuine issue as to any material fact or the ultimate interferences that may be
drawn from those facts and that the moving party is entitied to judgment as a matfer of law,
Copple Const., L.L.C. v. Columbia Nat. Ins. Co., 279 Neb. 60, 63 (2009); Ricker! v. Farmers ins.
Exch,, 277 Neb. 446, 449 (2009).

A prima facie case for'summary judgment is shown by producing enough evidenceto -
demonstrate that the movant is entitled to judgment in its favor if the evidence were
uncontroverted ar trial. Corona.de Camargo v. Schon, 278 Neb. 1045, 1056-57 (2009) (citing
Kiine v. Farmers Jnis. Exch., 277 Neb. §74 (2009)). After the 'movant for summary judgment
makes a prima facie case by producing enough evidence to demonsrate that the movant is
entitled o judgment if the evidence was uncontroverted at frial, the burden to produce evidence
showing the existence of z.material issue of fact that prevents judgment as a matter of law shifts
to the party opposing the motion. Id.

In reviswing a motion for summary judgment, the court-views the evidence in the light




E most favorable to the nonmoving party and gives such party the benefit of all reasonable :
inferenices deducible from the evidence. County of Hitchcock v. Barger, 275 Neb. 872, 875,750
N.W.2d 357, 360 (2008). o

- ANALYSIS

. The Commission argues it s entitled to-summary judgrment because there is no dispute
-that the Commission acted within its scope of authority under the Nebraska Real Estate'Act (the:
“Act”), NEB. REV. STAT. §§ 81-885.40 81-885.55 (Reissue 2008-& Cum. Supp. 2012), whenit
entered its Order finding Wuestehube violated the Act and imposed & $5,000.00 fine against him.
.. Accordingly, the Commission seeks:entry of judgment in its favor forthe amonnt of'the fine plus-
attomney’s fees, costs, and interest, as well as:a permanent injunciion: enjoining Wuestehube.and - -
Tri-Star from engaging in unbicensed real estate brokerage activities in Nebraska. The
Commission also argues that it is entitled to dismissal of Defendants’ counterclaims as a matter
 oflaw based on'the doctrines of res judicata, waiver, and/or collateral estoppel. Wuestehube -
claims summary judgment is inappropriate because the Commission has failed to establishit -
properly exercised personsl jurisdiction.over Defendants. Wuestehube ‘also argues that questions.
of fact exist as to whether he violated the Act, and with respect:to his constitutional challenges to.
the Act.

p s Authority of Commission to Enter Final Order Imposing a Civil Fine

The Act grants the Commitssion anthority to “impose sanctions . ... forthe proteciion of
the public health, safety, or welfare[;] . . ..issue cease and desist ordersto violators of section
81-885.03[;]. . . [and] impose a.¢ivil fine on violators of section 81-885.03 subject to the limits
in such section.” NEB. REV: STAT. § 81-885.10:(Cum. Supp. 2012). The enforcement provision.
of fhie Act, section 81-885.03, provides:

{1) Any person whe, directly or indirectly for another, with the intention or uposi
thepromise of receiving any form of compernsation or consideration, offers,
‘attempts, or agrees to perform ot performs any single act-described in subdivision
(2) of section 81-885.01, whether as a part of a transaction, or as an entire
‘trangaction, shall bé deemed a broker, associate broker, of salésperson within the

. ‘meaning of the Nebraske Real Estate License Act, and such action shall.constitute
sufficient contact with the state for-the exercise of personal jurisdiction over such
person in any action arising out of such action. Committing a single act described
i such subdivision by a person required to be licensed under the Nebraska Real
Estate License Act and not so licensed shall constitute:a violation of the act for

- which the commission may impose sanctions pursuant 1o this'section for the *
protection of the public health, safety, or welfare.

(2) Notwithstanding any other provision of theé law to the contrary, the director
may issue a-cease and desist order against any person who violates this section by




- - performing any action described in subsection (1) of this section without the
appropriate license. Such order shall be final ten days after issuance unless the
viglator requests a hearing pursuant to section 81-885.25.

(3) If such person viclates a cease and desist-order issued pursuant to this section,
he or she shall be subject to further proceedings before the commission. If, during
- such proceedings, the commission makes a finding of guilt, the commission may -
- imposea fine not to exceed (a) one thousand dollars for each day that any actionis
performed without the appropriate license following the issuance of the order or
-(b) the amount of all mongy earned as commission by the violator, whichever is
. greater: Judgments for the collection-of any fine impesed under this section may
. ‘befiled in the district court of any county in this state. L

~ (4) Notice and hearing requirernents under-this éec.tion shall be:in accordance
with the Administrative Procedure Act. -

‘Neg, REY. STAT. § 81-885.03. The provisions deeming a singleact a5.a broker as sufficient
activity for the State of Nebraska to exercise personal jurisdietion and enhancing the.
Commission’s enforcement authority by authorizing fines became-effective on July 15, 2010.
See 101st Leg.,2d Sess., LB 691, § 1 (Neb. 2010} (amending NEB. REV. STAT. § 81-885.03).

Under section §1-885.03, any person whe performs.an act of & real estate “broker™ (as
- that term is-defined in section 81-885:01(2)) without & license is subject to sanctions. A “broker”
1is definad as follosws:

‘Broker means any person who, for any forin-of compensation or consideration or
with the intent or. expectation of receiving the same from another, negotiates or
attempts to-negotiate the listing, sale, purchase, exchange, rent, Jease, or optian for
any real estate or improvements thereon, or assists i procuring prospects.or holds
himself or herself outt as a referral agent far the purpose of securing prospects for
the Histing, sale, purchase, exchenge, reniing, leasing, oroptioning of any real
estate or collects rents or attempts to collect rents, gives.a broker's price opinion
or comparative market analysis, or holds himself or herself out as engaged in any
-of the forepoing. Broker also includes any person: {a) Employed, by or-on behalf
of the owner or ownersof lots or other parcels of real estate, for any form of
compensation or consideration to sell such real estate or any part thereof in lots or
parcels or make other disposition thereof; (b) who-auctions, offers, atterapts, ot
agrees to-auction real estate; or () who buys or offers to buy or sell-or otherwise
dezls in options to buy real estate.

- Nes.REvV.STAT. § 81-885.01(2}.

“Under this authority, the Commission Director issued CD 2009-004, informing




Wuestehube the Commissior considered his activities to constitute acting as an unlicensed - -
“broker” under the Act, and directing Wuestehube to immediately cease:and desist from -
engaging in such activities. As provided in section 81-885. 03(2), Wuestehube had ten days after
- -its issvance to.challenge the Cease-and Desist. Order, but there is no-evidence he did so. The .
undisputed evidence establishes that advertisements for Nebraska properties continued o appear
-on Realtor.com after the issuance of CD 2009-004 listed as being “presented” or “brokered” by
Whestehube and TrisStar. Based on such evidence, the Commission concluded Wuestehube had.
violated the-Cease-anid Desist Order by contimiing to engage in “broker™ -activities inthe State of

‘Nebraskawithout being licensed under the Act, and entered its-Order to that effect and imposeda . - -

-fine pursuant to section§1-885.03.

. The Nebtaska Leglslature has gwen the: Commzsswn the: power to determine whether
someone is-acting as a “broker;” as that term is defined by NEE. Rev, STAT. § 81-885.01(2), and.
10 enforce the Act’s regulatory framework by 1 imposing fines upon violators df the Act. ‘See NEB.
ReY, STAT. § 81-885.02,81:885.03, 81-885.10, and $1-885.24. The Commission's finding that
‘Wuestehube’s online real estate brokerage acfivities for Nebraska properties requited a Nebraska
broker’s license is'supported by the statutory language of the Act as'well as.case law from other
Jurisdictions. See Gruwell v, Hlinois Dep’t of Fin, <& Prof{ Reg., 943 N.E2d 658 (Il App. Ct,
2010) {unlicensed seller of online “for-sale-by-owner” advertisements engaged in real estate
“brokerage activities when she used language resembling that: of licensed brokers:and held herself
out as Histitighomes for sale). The Commission asserts that its May 24,2011 Orderis
enforceable as 2 matter of law because the Commission acted within its authority under the Act,
the Order is a final order, and the Act expressly provides that the Commiission 'may enforce its
jodgment and-collect the fine it imposed against Wuestehube through the present gofion in this
coutt. See NEB. REV, STAT. § §1-885.03(3).

Wuestehube challénges the Commission’s conclusion that he engaged in “broker”
acfivities in the State of Nebraska, alleging the evidence fails to-establish he violated the Act.
. Wuestehube also challenges the Commission’s Order on the basis of dack of personal
jurisdiction, the unconstitutionality of NEB, REV. STAT.-§-81-883. 03, =nd alieged federa! antitrust
law violations: The Commission argues, however, that Wuesishube’s challenges constitute an
impermissible collateral attack and are barred based on the-doctrine of res judicata and/or
wollateral estoppel.

M. Tmpermissible Collateral Attack

. The undispuied-evidence shows Wuestehube did not file an appeal of the Commission’s
Order in Case No. SC2011:001. It is a well-established principal of Nebraska. law that the right.
of appeal is statutory, and umless the statute provides for appeal from the decision of 2 quasi-
judicial tribunal, such right does not exist. Gage County Bd. of Equalization v. Nebraska Tox
Equalization and Rev. Corm’'n, 260 Néb, 750, 751-52:(2000). The Act provides an. opportunity
to request a hiearing on a.cease and desist.order issiied by the Director within ten days of being
served with the order. NEB. REV. STAT. §81-885.03(2). Further, NEB. REV, STAT. §. 81-885.30




B ofthe Act provides that “[a]n order of the commission which has become final may be appealed;

and the appeal shall'be in accordance with the Administrative Procedure. Act.” Thus; if a violator - - '

‘is dissatisfied with the Commission’s determination following an evidentiary hearing, the
violater is entitled to “judicial review under the Administrative Procedure Act” and may have the

- Commission’s decision reviewed by astate district cotnt. .NEB. RBV. STAT. § B4-017(1), (2)a). - -

. “The Nebraska Suprerne Court has recognized that “aJn unreviewed administraiive
hearing can preclude later litigation-of the same issues.” Seotf . Mattingly, 241 Neb, 276,281 -

- (1992). Specifically, “[jjudgments rendered by administrative agencies acting in a quasi-judicial - |

capagity are not subject to collateral attacl if the agency had jurisdiction over the parties and the
subject matter.” Neb. Pub. Power Dist. v. Department.of Natural Res., ‘268 Neb. 620, 624.(2004)
- {emphasis-added]. . See dilso Neb. Pub. Advocatev. Nebraska Pub. Serv. Comm’n, 279 Neb. 543,

548 (2010} (“When the court has jurisdiction over the person and subject matter, & party to the

- proceeding will be-bound by the. judgment in the case when collaterally attacking it, even:thoigh -

* fhe judgment was irregulatly or erroncously emtered.”). - - :

As the law indicates, Wuestehube’s counterclaims and challenges to the Commission’s -
* Order would be barred as impermissible collateral attacks as long as the Commisston properly
exercised personal jurisdiction over Wrestehube. In his Answer, “Wuestehube:alleges the courl
lacks personal jurisdiction over Defendants, and his constitutional challenges to NEB.REV, STAT.
§ 81-885.03 -are also premised on the assertion that the statute-violates the constitutional limits
impased on the extension of personal jurisdiction. Wuestehube’s Response to Plaintiff’s Motion
for Snmmary Judgment argues extensively that the Commission lacked personal jurisdiction.over
him, Waestehube has raised the personal jurisdiction issue here and is permitted under the lew'to
challenge the Commission’s final Order on that basis. Sge Johnson v. Johnsan, 282 Neb. 42, 45
(2011) (“[A] judgment entered without personal-jurisdiction is void. . . . and avoid judgment
may be attacked at-any time inany proceeding.”). '

Thus, the issue becomes whether the Commission had personal jurisdiction over
Waestehube for purposes of the Order to Show Cause hearing in-order to enforee the'provisions
of NEB, REV. STAT. § §1-885.03:against him. '

" TI1. Personal Jurisdiction

 The Commission first argues that Wuestehube waived any defense of lack of personal
jurisdiction and submitted fo the Commission’s jurisdiction in Case No. SC 2011-011 by:
applying to the Commission for a Nebraska real estate broker’s license; invoking the right under
- the Act to an‘evidentiary hearing to review the Commission Director’s denial of his-Application
for & non-tesident broker’s license; and by voluntarily appearing before the Commission in Case
No. 5C 2011-001 and raising issues nurelated to theissue of the Commission’s personal
juiisdiction.

Regarding Wuestehube®s Application for s Nebraska real estate license, the Commission
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‘cites to.a form included with the Application, signed by Wuestehube, entitled :
“acknowledgement of Personal Turisdiction.” (Ex. 4, Aff. of Lemon, §/4 and Ex. A [SC2011- - -
001 Transcript, 41:19-23,45:13-19, E14(E)]). This form, however, wasnot received by the -
Commission at the May 19, 2011 heering. (74.) Also,-the form explicitly states that only -‘fby_- :

. obtaining & nonresident real estate license® is sufficient-contact with the State established forths .
exereise of personal jurisdiction. (74) It is undispuied Wuestehube was denied a Nebraskareal

estate Hicense. Wuestehube did request 2 hearing on the denial of his Application, but the petition

" for review of the denial-of his Application was treated as'a separate matter from the Order o .-

- Show-Cause heating. The fact that Wuestehube submitted himself to the jurisdiction of the
Coramission for purposes of his license Application does not necessarily mean he waived his
tight to object to the: Commission’s exercise of jurisdiction over him with respeet to the Order o

Show Cause. Thus, the court findsno waiver of personal jurisdiction based on Wuestehube’s |
Application for a license for the purpeses of the order to show cause proc‘-edmgs in Case No. 8C
2011-00L. _

, The Comirission asserts the evidence is undisputed-that Wuestehube appeared in Case

No. §C 2011-001 without fiting a special appearance and asserted claims unrelated to the
Comymission’s exercise of personal jurisdiction over him. See Quality Pork-Int’l v. Rupari Food
Servs., 267 Neb. 474, 479 (2004) (“Before filing any other pleading or motion, one may file 4
special appearance for the sole purpose of objecting to acourt’s assertion. ot exercise of personal
Jurisdiction over the-objector.™); see also Youmg-v. Heineman, 2012 U.S. Dist. LEXIS 44502, 22
(D. Neb. Mar. 30, 2012) (unreported) (“[A] nonresident defendant is freeto challenge .
jurisdiction by entering a special appearance, . . . Nothing precindes-the enfry of a special
appearance at the administrative level”). The Comuission-contends that Wuestehube
challenged the Commission’s zuthority to tmpose a civil fine, alleged impropriety on the part of 2
Commission. member also serving as president of z real estate association, and challenged the
Commission’s authority toregulate purported “for-sale-by-owner™ transactions.

As this is:a motion for summary judgment, the court-views the evidence in the light most
‘favorable to Wuestehube. The record clearly shows Wuestehube objected 1o the Commission’s
exercise of jurisdiction over him and maintained he was “not under [the] jurisdiction of
- Nebraska.” (Ex. 4, Aff. of Lemon, § 4 and Ex: A [SC 2011-001 Transcript, 5:16-19, 6:7-9,

12:17-197). Based on this-evidence, the court finds there is a factua! dispute about whether
“Wuestehube’s objections to the Commission’s exercise of jurisdiction amounted to a special
appearance. This factusl dispute is immaterial, however, because even if Wuestehube properly
-Objected:to the Commission’s Junsdmtlon over him, the Commission had personal jurisdiction
.over Wuestehube,

Personal jurisdiction is the power of a tribunal to subject and bind a partictilar entity to its
decisions. S L. v. Steven L., 274 Neb. 646, 742 N.W.2d 734-(2007). Before 2 court can exercise
personal Junsdxctmn overa nanrcmdent defendant, the court must determine, first, whether the.
long-arm statute.is satisfied and, if the long-arm statute is satisfied, second, whether minimmn
contacts exist butween the deferidant and the forum state such that the exercise of personal

11




jutisdietion would not offend due process. -Brunkhardt v. Mouriain West Farm Bureau-Mut. Ins.

L ., 269 Neb, 222, 225 (2005).

A Long-Avm Statute -

‘Nebraska’s long-arm statute, NEB. REV. STAT. § 25-536 (Reissue 2008), provides: “A
 gourt 1nay exercise personal jurisdiction overd person . . . [wlho has any other contact with or
maintains any other relation to this state to afford 2 basis for the exercise of personal jurisdiction.” ..
‘consistent with the Censtitution of the United States.” By this, the Legislature intended 1o extend -
Nebraska’s jurisdiction over nonresidents having any contact with or maintaining any relation to
“thits state &s far as the 118, Constitufion permits, Abdouchv. Lopez, 285 Neb. 718,725.(2013).
e rThena state-construes its Tong-arm-statyie-to confer jurisdiction to the fullest extent - . .
permitted by the-due process clause, . . . the inguiry collapses into the single question of whether
exercise of personial jurisdiction comports with due process.™ Jd. {quoting Bell Paper Box, Inc.
v. T1S. Kids, Inc., 22 F.3d 816, 818 (8th Cir. 1994)). Therefore, the issue is whether Wuestehube
had sufficient contacts with Nebrasica so that the Commission’s exercise of personal jurisdiction
waould not offend federal principles‘of due process. 5y .

B. Minimum Contacts

" In order to exercise personal jurisdiction over.a nonresident defendant, due process
requires the defendant to have minimum contacts With the forum “so asnot fo offend traditional
" notions of fair play and substantial justice.” Ericksonv. U-Haul Int'l Inc., 274 Neb. 236,248
(2007). The benchmark of this analysis is whether the defendant’s minimun contacts with the
forum state are such that the defendant should reasonably have anticipated being haled mfo conrt
there. Jd. The forum eourt must logk at the quality and type of the defendant’s activities and
determine whether he purposefully availed himself of the privilege of conducting activity within
the state, thereby invoking the benefits and protections of its laws. Kugler Co. v..Growth
Products Lid., 265 Neb. 505, 512 (2003), “This requirement ensures that a defendant will net be
subjeci to fitigation in a jurisdiction solely dus to-random, fortuitous; or attenuated contacts.” id

Due process, however, doés not-requirg:a deferidant’s physical presence in the forum
‘before personal jurisdiction is-exercised. Quili Corp. v.-North Dakota, 504 U.S. 298, 308 (1992y;
Crete Carrier Corp. v. Red Food Stores, 254 Neb. 323, 329.(1998). Also, the existence of a
contract with 2 party irl a fornin state or the miere use of interstate facilities, such as teiephones
and mail, does not, in and of itself, provide the necessary contacts for personal jurisdiction.
- Crete Carrier Corp., 254 Neb. at 329-30. This does not mean, though, that the existence of 2
contract and the use of interstate commnunications may not be considered in the-overall analysis.
Kugler Co., 265 Neb. at 512, Courts will also consider the prior negotiations between the parties
and contemplated consequences. Jd. “Further, if a substantial connection iscreated, evena
singlé contact can support jurisdiction.” Id. at 512-13. ““Parties who “reach:out beyond one
state-and create continuing relationships and obligations with citizens of another state’ are
subject to regulation and sanctions in the other State for the consequences of their activities.

Rk
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" McGowan Grain v Sanburg, 225 Neb. 129, 138 (1987) {quoting Burger King Corp. v,
Rudzewicz, 471 U.S. 462,473 (1985)). ' ' :

A court may exercise two types of personial jurisdiction depending on the facts and
circumstances of the case: general personal jurisdiction.and specific personal jurisdiction. - -
Erickson, 274 Neb. at 249, To exercise general personal jurisdiction, the plaintifi®s claim does

" niot-have to-arise directly out of the defendant’s contacts with the forum state if the defendanthas -~ -

engaged in ““continuous and systematic general business contaets™ with the forum state. Jd.
{quoting Brunkhardt, 269 Neb. at 226). When the defendant’s contacts are neither substantial
nor continuous and systematic, but the cause of action arises out 6f or is related fo the
defendant’s contact with the forum, a court may assert specific jurisdiction over the defendant,
depending or the quality and nature of such contact. 8.L. v. Stever L., 274 N eb.at §52. The
Commission argues that the-undisputed evidence-establishes that it-possessed both general and -
gpecific personal jurisdiction over Defendants..

fa}  General Jurisdiction

The Commiission argues that Wuestehube’s contacts with the State of Nebraska are such
that the Commission properly could exert general jurisdiction over Wuestehube, In stipport of
fhis argurment, the Commission cites to the Realtor.com advertisements listing Wuestehube and
Tri-Star a5 the broker for Nebraska praperties as evidence that Wuestehube continuously
conducted real estate activities in Nebraska since August 2009. The Commission also points.out
that Wuestehube selicits business through his Internet website and offers to-contract with
Nebraska real property owners for the listing of real estate Jocated in Nebraska. The court finds
these facts-do-not, as a matter of law, qualify as continuous-and systematic or substantiat for
‘purposes of asserting general personal jurisdiction over Wuestehube. These same facts are also
cited by the Commission as the basis for its assertion of specific personal jurisdiction, and the
‘court will now focus its analysis there.

(b)  Specific Jurisdiction

Determination of whether specific jurisdiction exists requires a court to engage in the.
following analysis: : .

“(1) The nonresident defendant must purpossfully. direct his-activities or
consurimare some fransaction with the forum or residents thereof; or perform
some act’by which he purposefully avails himself of the privilege of conducting -
activities in the forum, thereby invoking the benefits and protections of itslaws;
(2) the claim must be one which.arises.out of or relates to the defendant’s
forum-related activities; and (3) the exercise of jurisdiction must.comport with
fair play and substantial justice, .. it must be reasonable.”

Robinson v. NABCO, Ine., 10 Neb. Anp. 968, 976 (2002) {quoting Higgins v. Rausch Herefords,
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9-Neb. App. 212, 220 (2000)).

“Pyrposeful availment” means the defendant’s connection with the forum state must be
deliberate and substantial, involving significant activities or continning-obligations. figginsv. .-
Rausch Herefords, 9 Neb. App. at 220, A single act of availment-can, in-some circumstances, . -
suffice to establish specific personal jurisdiction over anonresident defendant. Burger Kingv.
 Rudzevicz, 471-°U.S. 462, 476 1.18 (1985) (holding even-a “single-act” by the defendant can

~support jurisdiction; but:only if that act creates a “substantial connection” with the forum). Other |

Nebraska statutes utilize similar “single-act” jurisdictional language like thatin section 81-

§85.03. See, e.g., NEB. REV. STAT. § 44-2004-(“[alny act of transacting an insurance business”).

. Severdl other states base violations of licensing statutes:and premise personal, jurisdiction on

-“single acts” performed without a license. See, e.g., IDAHO CODE ANN. § 54-2002; 225 L1,
Comp. STAT. §§407/20-10, 454/20-15. : :

Very recently, the Nebraska Supreme Court addressed the issue of the “Internet and its
inferaction with personal jurisdiction over a nonresident” as an issue of first iripression in-the
case of Abdovch v. Lopez, 285 Neb. 718, 726 (20-13). The Gourt noted “technological advances
do-not repder impotent our longstanding principles on personal jarisdiction™ Jd. at 726-27.
With this in-mind, the-Court recognized the “sliding scale” analytical framework set forth in
Zippo Mfe. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119(W.D. Pa. 1997), forinternel
jurisdiction cases “as a starting point.” Abdouch, 285 Neb. at 728. The “sliding scale™ test
“considers a Web site’s interactivity and the nature of the commercial activities-conducted over
the Internet to determine whether the courts have personal jurisdiction over nonresident
defendants.”™ Jd. '

“At one end of the spectrium are situations where a defendant clearly does
business over the Internet. Ifthe defendant entersiinto-contracts with residents of
a foreign jurisdiction that involve the knowing and repeated transmission of
computer files over the Internet, personal jurisdiction is proper. . . . At the
opposite end are situations where 2 defendant has simply-posted information on-an
Internet Web site which is accessible o users inforeign jurisdictions. A passive
Web site that does little more than meke iriformation available to those whoare
interested in it ismot grounds for the exercise {of] personal Jjurtsdiction. ... The
middle ground is occupied by interaciive Web sites where-a user can exchange
information with the host'computer. In fhese cases, the exercise of jurisdiction is
determined by examining the level of interactivity and commercial nature of the
exchange of information that eccurs on the Web site.”

Id. (quoting Zippo Mfg. Ce., 952 F. Supp. at 1124).
The Abdouch Court was mindful that the Zippe Mjg: Co. sliding scale test “‘does not

amount §o.a separate framework for analyzing infernet-based jurisdiction’; instead, “traditional
statutory and constitutional principles remain the touchstone of the inquiry.™ 7d. at 72829
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{quoting Best Van Lines, Inc. v. Walker, 490 F.3d 239, 252 (2d Cir. 2067)). The Court advised .
caution ““in resolving questions about personal jurisdiction involving online contacts to ensure
that 4 defendant is not haled into court simply becanse the defendant owns or operates a website
that is accessible-in the forum state, even if that site is “interactive.™” Id. at 729 (quoting bel -

o LLCv. Ivanov, 642 F.3¢ 555, 558 (7th Cir. 201 1)) The Court emphas:zed its precedent “that fm .

theré o be specific personal )urischctmn the cause of action must arise. out of or berelated to the -
defendant‘s contacts with the foram state.” Ia’ SRR

Utxhz:mg the: for= going standard the Abdouch Court cons1dered Whether spﬂcxﬁc personal
jurisdiction existed over the defendant owner of a rare book business based in Massachusefts,.

who'had used the plaintiff's name in an advertisement on his website of  rare book that had heen -

“stolen from the plaintiff. After learning of the advertisement, the plaintiff filed suitagainstthe
defendant for violating her right of privacy. The defendant filed a motion fo dismiss for fack of
personal jumsdlchon which-the trial conrt granted The Nebraska Supreme: Court affirmed and
reasoned

[t is-evidentthat the Web siteds interactive under the Zippo Mfg. Co.
sliding scale test. In his affidavit, Lopez adumits that customers can browse and
* purchase books from the opline inventory. Lopez admits that he has two
customers in Nebraska who are onthe mailing list for KLB’s catalogs. He admits
that from 2009 through 2011, a total of $614.87 in sales from:the Web site was
‘made to Neébraska residents out of an.estimated $3.9 million in total sales,

But, beyond the minimal Web site sales to Nebraska residents and mailing
catalogs to two Nebraska residents, Lopez’ and KLB's contacts with ‘Nebraska are
nonexistent. Lopez and KL.B do not own, lease, or zent land in-Nebraska. They

have never-advettised directly in Nebraska, participated in bookfairs in Nebrasks,
orattended mestings in Nebraska, and neither has paid sales tax in Nebraska.

: Furthermore, . .. . [t]hereis no evidence . . . that Lopez and KLB
purposefully directed the advertisement at Nebraska, Further, there is no evidence:
~that Lopez and KLB intended to invade Abdouch’s privacy in-the State of
Nebrasla. Rather, the limited Internet sales appear to be random, fortuitous, and
attermated contacts with Nebraska.

Id. at 729-30.

Using the analytical framework of 4bdouch, the court tuens 10-the question of whether .
‘Wuestehube’s contacts with the State of Nebraska are such that the Commission properly could
exercise specific personal jurisdiction over him, Like'the website in 4bdouch, the undisputed
evidence shows that Wuestehube’s showcasebyseller.com website is interactive under the Zippo
Mje. Co. shiding scale test. In'his affidavit, Wuestehube states he offers.services: ‘through this
website to help homeowners advertise their properiies on third-party websites. Additionally, in
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his Response to Plaintiff’s Motion for Surnmary Judgment, filed with:the court on March 12,
2013, Wuestehube admits that homeowners utilizing the showeasebyseller.com website “prepare
their own advertisements by-submitting information about their propezties, including photes” for -
-irse-or, third-party websites. (Def. Response, p.2). The showcasebyseller.com website includes . .
- Tirks to sign up for the advertising services offered, as well as forms which users can fill out-with -
. information regarding their home in order to purchase services such as “Open House - o
Advertising.” (Bx. 7; Aff.-of Ekeler,§ 3 and Ex. A).

The record before the Commission in Case No, SC.2011-001 included at least seventeen -
(17) different Nebraska properties listed.on Realtor.com with Wuestehube-and Tri-Star identified
as the broker and/or agent. (Ex. 4, Aff. of Lemon, ¥ 4 and Ex. A [SC 2011-001 Transcript, E6;
- R7.E8: E10; E13; E21]): The advertisements appeared at various times.on Realtor.com between
- August 2009 and May 2011, The advertisements further indicate the length of time the property
“had been listed on Realtor.com, dnd some Nebraska properties. “presented by” Wuestehube had
been listed on-the website over 100 days. (Bx.4; Aff. of Lemon, 14 and Ex..A [5C 2011-001
Transeript, 67:7-68:13, 70:8-13, 71:4-14; E6; E7; E§; E10; E13; E21]). The fact that
. Wiestehube was identified as the broker on seventesn diffsrent Neébraska properties fora period
extending over almost two years evidences continuing business contacts with the State of
Nebraska, and not merely “random, fortuftous, or attenuated contacts with the forum state.”
Abdouch, 285 Néb. 4t 730 (internal quotation omitted).

Wuestshube asserts he has no control over the.content of Realtor.com or the content:of its
advertisements. The evidence is undisputed, however, that the services offered by Wuestehube
on his showecasebyseller;com website include adverfisements on Realtor.cormn. Wuestehube’s
showcasebyseller.com website clearly states that homeowners uiilizing his site can liston
Resaltoricom. (Ex, 4, Aff. of Lemon, |4 and.Ex. A [5C 2011-001 Transcript, E15, -1} Ex. 7,

Aff. of Ekeler, § 3 and Bx. A), Wuestehube®s claim that the Commission hes failed to show the
adverfisements of Nebraske properties on Realtor.com are connected in any way t0 Wuestehube ’s
activities belies Wuestehube’s explanation of the services he provides to homeowners through
his website. ‘The undisputed svidence establishes Wuestehube was instrumental in listing
Nebraska properties on Realtor.com. “‘While Wuestehube may not control the content of
Realior.com, he did nothing to ¢hange the-advertisements or dispute the Commisston’s charges
thet he was listing Nebraska propetties on Realtor.com upon receiving the Commission’s Cease
and Desist Order, CD'2009-004. :

Most importantly, unlike the action in Abdouch, the present action arises out of
Wuestehube’s contacts with Nebraska; namely, the various Nebraska properties histed for sale on
Realtor.com “presented” and “brokered” by Wuestehube and Tri-Star serve as the basis for the
Commission’s action against Wuestehube. "Wuesiehube is a licensed real estate broker n
California, and he holds Lcenses in several other states as well. He is, thus, familiar with the
‘requirement of & broker’s license i ofder to engage in-brokerage activities in another state.
Based on the undisputed evidence, it wds reasonable for Wugstshube to anticipate being haled
into the State Real Estate Commission of the State of Nebraska for Tisting Nebraska properties
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" for sale-without having & Nebraska license: Accordingly, the-court finds the Cominission
propesly exercised specific personal jurisdiction over Wuestehube. - :

IV.. ‘Défendants® Counterclaims Barred as an Impermissible Collateral Attack -

The Commission has moved for summary judgment.on “all claims asserted by the
Commission,” which incledes the claims-asserted in the Commission’s Reply that Defendants’
counterclaims are barred as-an impermissible collateral attack. ‘The undisputed evidence -
establishes the Commission properly exercised jurisdiction‘over Wuestehube in Case No.8C -
2011001, As.aresult, Wuestehube’s counterclaims challenging the constitutionality.of NEB.
REV. STAT. § 81-885.03 and the Commission’s alleged violations of federal antitrust laws are - .
- “batred by the doctrine of res judicata. The Commission has met its burden and established'itis =
entitied-fo judgment as-a matter of law.on Defendants’ counterclaitms challenging the underlying -
administrative acfiontiken by the Commission. : :

The doctrine of res judicata:

«is much broaderin its application than a determination of the questions involved
in the prior action; the conclusiveness of the judgment in.such case extends not
only 1o matters actually determined, but also-to other matters which could
properly have been reised and determined therein. The Tule applies to.every
guestion relevant to-and falling within the purview of the original action, in
respect to matters of both claim or grounds of recovery, and defense, which could
have been preserited by the -exercise of diligence.”

Neb. Pub. Advocate v. Neb. Pub. Serv. Comm'n, 276 Neb. 543, 551 (2010).(quoting State v.
Keen, 272 Neb. 123, 129-30 (2006)).

Westshube did not follow the appeal procedure provided under the Act and the
Administrative Procedures Act after the Commission entered its Order in Case No. SC2011-081
on May 24, 2011. The Commission’s Order isa final order, and Wuestehube cannot collateraily
attack the Order in these procesdings. '

Just as Wuestehube’s counterclaims are barred under the doctrine of res judicata, S0 100, ..
are the purported counterclaims asserted by Tri-Star. ‘Wuestehube was, at all relevant times, the
sole owner of and designated broker for Tri-Star. Thus, the conrt finds that Wuestehube and Tri-
Star were in privity for purposes of the application of res judicata. See Risor v. Nebraska Boiler,
274 Neb. 906, 914-15 (2008) (finding that, where two companies had “substantially” the same
interests, there was no violation of the right to procedural due process where one company was
not made-a-party to the proceedings before the administrative agency). See also Kiplinger v,
Nebraska Dep’t-of Natural Res., 282 Neb. 237, 248 (2011) (“In the context of whether a prior
judgment has prechusive effect with respect fo 2 subsequent action, privity requires, at &
minimum, 2 Substantial identity between the-issues in controversy and g showing that the parties




i the two actionis are really and substantially in interest thesame™).
Additionally, the court notes the Commission’s Order in Case Ne. P.2011-001 is also a
-Fipal Order. To the extent Wuestehubs hias raised an issue regarding the denial of his
Application for & Nebraska real estate license, such issue is not-properly before the court-and
would be barred as-an impermissible collateral attack as well. Lo
"V, Monetary and Injunctive Relief

The Commission properly exercised jurisdiction over Wﬁestehubs in Case No. SC2011-.

001. The Commiission acted within its-authority when itdssued an order requiring Wuestehube fo -

. -appear before the Commission and-show cause why he should not be subject to-sanctions-for .
failing to abide by tetms of the Cease-and Desist Order dated November 4, 2009. See NEE. REV.
STAT. §§ 81-885.03 and 81-885.10; NEB. ADMIN. CoDE, Title 305, Ch. 4, Sec. 008.07A. Upon
due consideration of the avidence, the Commission found that Wuestehube had violated WEB,
REV. STAT. § 81-885.03, and the Act specifically authorized the Commission {0 impose sanctions
forsuch violations, NEB, REV. STAT. §§ 81-885.03 and 81-885.10, See also Clarkv. 1) Yrrell, 16
Neb. App. 692, 704 (2008) (affirming level of discipline imposed by Commission where “[tlhe
sanction imposed was well within the [Commission®s] autherity”). o

Accordingly; under the express language of the Act, the Commission properly filed its
Complaint in this court fo enforce its judgment and is entitled to collectthe fine it imposed
against Wuestehube. The Comimission is also entitled to recovet its attorney’s fees and costs as a
‘matter of law, The Actprovides:

Any civil fine imposed pursuant to the act which remains unpaid for more than
‘sixty days shall constitute 2 dsbtto the State of Nebraska which may be recovered
by the Atiorney General, along -with reasonable attorney”s-fees and court costs, in
& proper form of action in the name of the state in the district court of the county
in which the violator resides; - '

NEB. REYV. STAT. § 81-885.31(2).

Whiie Nes. REV. STAT. § 81-885.31(2) includes a provision that the action be brought in
the disirict-court of the county in which the violator resides, such provision pre-dates Nebraska
LB 691 § 1, which amended section 81-885.03 to allow the Commission to bring an action for
enforcement agatnst non-resident violators of the Act “in the district court of any county inthe
state.” NEB. REV. STAT, § 81-885.03(3); see also Introducer s Statement of Intent, 101st Leg., 2d
Sess., LB 691,§ 1 (Neb. 2010) (explaining the bill authorizes the Commission to assess fines

against unlicensed persons conducting activity requiring & license-and that the “use of the internet

iti listing and advertising Neébraska real property hizs Ied to an increase in such unlicensed
activity’™). Reading the provisions in pari'materia, the legislative intent of the Act, asa whole, is
that the Commission be reimbursed attorney”s fees incurred in the:collection of a.civil fine
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- imposed against a non-resident violator. See Blaserv. County of Madison, 285 Neb. 290,
302-03 (2013) (“Components of a series or collection of statutes pertaining to a-certain subject -
matier are iri pari materia and should be conjunctively considered and construed to determine:the
intent of the Legxslature, so that different provisions are consistent, haxmonmus, and sensible ”)

Based onthe undxsputed evxdence the-court: ﬁnds the. Commassmn is entxtieci 10 TeCOVEr
the civil fine imposed againsi Wuestehube in the amount of $5,000.00, atong with the coats
imposed in the amount of $280.00, as stated in the May 24, 2071 Order in:Case No. 8C 2017-.
001. The Commission also is entitled to secover legal fees and expenses pursuant to NEB. REV.
STAT. § 81-885.31(2). The.court finds the undisputed evidence: estabhshes that the Commission-
is entitled fo recover fees and expenses in the.amount of §15,675. 59.% See Pepitone v. Winn, 272 .
“Neb. 443 (2006)-(where statute provided.that a successful plaintiff “may” recover costs: and
reasonable attorfiey’s-fees, the award of attorney’s fees was mandatory-for the trial court, not.-
discretionary, and the trial court erred in not awarding fees in an:amount substantiated by the
evxdence) : ‘

‘In addition’'to the foregoing monetary relief, the Commission seeks-entry of'a permanent
injunction enjoining Defendants from engaging in unlicensed real estafe brokerage sctivities in
Nebraska concerning Nebraska property. Pursuantto section 81-885.43 of the Act, the:
Commission is entitled to.seek such an order. NEB, REV. STAT. §81-885.43;.accord State ex rel.
City of Almav. Furnas-County Farms, 266 Neb. 558, 577-78 (2003} (*[W]e have consistently
regardéd évidencs of & violation of a valid statute or ordinance as sufficient to. warrant the
issuance of a permanent injunction to a municipality or public entity sesking fo prevent further
violations” as “fiJrreparable harm to public rights, property, or welfare is presumed toresult from
actions which by muni_cipal ordinatice have been declared unfawful”).

‘Here, the:record shows that Defendants engaged in a continuous course of violating the
Act by listing Nebraska propetties for sale without having obtained a Nebrasks real estate
Ticense. Such violations continued well after the Commission issued-a Cease and Desist-Order .
on November 4, 2009. While the Commission does not-dispute Defendants currenttly do not -
advettise Nebraska redl estate on Realtor.com, (PL Reply Brief, p.2-3), the repeated violationsof
the: Commission’s Cease and Desist Order and the Act warrant issuance of a permanent
injunction, Furnas County Farms, 266 Neb, at:578 (“[A] municipality or public entity which

3 Thig amount reflects 515 176.50 in-atforney’s fess. and $499.09 in expenses and réimbursable costs
identified in Exhilbit 3. (Bx. 5, Aff. of Bartos, 1§ 6,0 and Ex.-A, Ex. B). 'In its brief, the Commission seeles a-total of
$16,575:88 in legal fées and expenses. (PL. Brief in Support, p.31), This amount consists.of: (a) Filing Fee - $82:00;
(b} Service-of Process Fees - $220.00; (¢) Court Reporier Fee for Transcript-and Bill of Exceptions - $598.29; (d)

- Other Administrative:Expenses --$499.09;.end (€} Attomey’s Fees - §15,176.50; (Pl Brief in Support., p.10).
However, as reflected in Extiibit 5, fie costs of the filing fee ($82.00) and service of process fees ($220.60) are
inchutted i the $499,09 total for expenses. (Ex. 5, Af. of Barton, §'9.and Ex. B). "While the Commission states it
incirred a $398.29 costfor “Court Reporter Fee for Transeript and Bill- of Excepfions,” (P, Briefiin Support, p.10},
thie court could findno evidence of this cost in the vecord, as'it appears the fnvoices for such costs were not attached
to Exhibits. (Bx. 5, Aff. of Barton, 19 and Ex. B), The court couid not-determine hew the total expense coststated
in Paragraph 9 of Exhibit 5 was calculated and, thus, has only permitted the sibstantiated expense cost of $499.09,
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-

shows aviolation of a valid statute or ordinence need not show irreparabie harm in-order to

- .obtain a permanent injunction to prevent further vielations.”); State ex rel. Meyer v. Weiner, 190

- Neb. 30,3334 (1973) (“]A] court-of equity may properly afford injunctive relief where there has -
 ‘been & continuing and flagrant course of violations of the eal estate law even though these acts.
* may be subject to criminal prosecution™ or “punishable by fine.”). : e

1T IS, THEREFORE, ORDERED, ADJUDGED, AND DECREED that:

1) Plaintiff's motion for summary fudgment is sustained and granted, and
~ Defendant’s counterclaims are dismissed;

- 2) - Judgment is entered in favor of Plaintiff and against Defendants in the amount of -
"85 980.00 for the fine and.costs ordered in Case No. SC 2011001, and in the
amount of $15,675.59 for costs, legal fees, and expensss incurred by Plaintiff in
. bringing this action, along with post-judgment interest at the current rate of
O Y.

" 3)  Defendants are permanently enjoined from violating the Nebraska Real Estate -
License Act by engaging in any unlicensed real estate brokerage activities in the
State of Nebraska.

A copy of this order is sent to .counse! and parties of recerd.

DATED this 2{:}1}' of August, 2013,

District Court Judge

- gc; - Gregory D. Barton, Attomney for Plaintiff
-Carl Oswald Wuestehnbe, Fro Se Defendant
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