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Governor Appomts Paul Landow to Commlssmn

Governor Ben Nelson appointed Paul

Landow to a six-year term on the Real |.

Estate Commission. Commissioner
Landow will serve as the Public Member
on the Commission.

Paul is a Ph.D, candidate in political
science with an emphasis in American
government and public administration.
He is a Graduate Instructor of political
science at the University of Nebraska on
both the Lincoln and Omaha campuses
and an Instructor of public administra-
~ tion on the Omaha campus, as well.
Paul's education has been advanced

by his professional experience, From ser-

vice in the Army National Guard to a
foundation in managing all aspects of
several small businesses during 1971-

- 1988, he became the Finance Director

for Hoagland for Congress in 1988,
Later, from 1989-95, Paul served as

District Manager to Congressman Peter

Hoagland. After Cthat, he was the

Executive Director of the Nebraska

" LtoR:
Jerry Schleich, John Hansen

Front Row; Scoit Moore, Paul Landow, Joan

Nigro

Commission Meeting
Schedule

Omaha
TBA .

" January 21-22, 1998
February 26-27

‘Support

“tributes to his c()mmunity extensively.

. the Douglas County Waste Advisory

Back Row; ¥orrest Poliard, Fred Fletcher,

Democratic Pa_rty' in 1995-1996 and a
Campaign Consultant in 1996-1997. He
has recently completed work as a Family
Specialist in the Family
Preservation  Unit of the Nebraska
Department of Health and Human |
Services. o

Pau! Landow and his wife, Susie,
make their home in Elkhorn. Paul con-

His public service has included, in part,
serving as Chairman of the Board for
The Hudson Center for Community
Counseling and Mental Health; Member
of the Nebraska Highway Commission,

Board, and the Omaha Pubhc lerary
Board..
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From the-& , | |
DIRECTOR’S DESK  *

Clarification on Lead-Based Paint Contingency

In the “Directors Desk” of the last Commission Comment (Fall 1997), which
was mailed to licensees in August, an advisory appeared regarding the lead-
based paint contingency in & Purchase Agreement or an addendum thereto. '

We have received from the Housing and Urban Development (HUD) Office

in Omszha a clarification of what had been previously reported. It is as follows:

“Some purchasers may choose to waive the opportunity for a risk assess-
ment or inspection. If the purchaser chooses to waive the evaluation opportu-
nity, the purchaser is still obligated to acknowledge receipt of the evaluation
oppottunity on the Disclosure Form under Purchaser's Acknowledgment (ii),

_waived the opportupity to conduct g risk assessment or inspection for the

regence of lead- aipt and/or lead-b int hazards. If this option is
selected by the purchaser(s) no further action is required. :

- Some purchasers may choose to exercise the opportunity to conduct a risk

assessment or inspection, on the Disclosure Form under Purchaser's

* Acknowledgment (i), received a 10-day opportunity {or mutually agreed upon

period) to conduct 2 risk assesgment of inspection for the presence of lead-

in r lead- aint hazards, That being the case, the parties
~ will develop and incorporate into the contract mutually agreeable terms for

" the conduct and completion of the evaluation opportunity.

The final rule provides sellers and purchasers with broad flexibility to
develop termis for performing the risk assessment or inspection. The Sample
Contract Contingency Language was furnished for optional use and guidance

- on creating contract language. 1t is frequently incorporated into contracts as
. ant addendum.” (See Fall 1997 Commission Comment for Sample Contract

Contingency Language:)

" [ would like to thank Ms. Dee Boston of the HUD Office for her cooperation

in preparing this clarification for Nebraska licensees.

- ..For more on this topic, see article on page 5.

' - ANONYMOUS INQUIRIES

We recently have received a number of anonymous letters in which licensees
“héve reported what appeared to-them to be violations of the License Act. One of
‘those received contained an advertisement whit:_h had appeared in a newspaper.

" The-letter complained that the licensee in the advertisement was offering

financial breaks and other "perks" 1o buyers and sellers to work with this

licensee. It went on to request that something be done to stop this licensee from
- offering inducements over the $25.00 limit. _ o
As you can see, this matter could have-been dealt with immediately had-this
letter been signed. We could have explained to the person making the inquiry
that the prohibition against inducements ‘was repealed effective October 26,
1996. ' R : ‘ L S
With this inquiry havirig been received in late August, it has been over three
. months that the inquirer has been under thie impression that the Commission has
done ndthing and allowed the License Act to be violated. In this particular situ-
ation, had the author identified him/herself, a possible erroneous negative opin-
jon of the Commission could have been avoided and the inquirer could have been.
educated as to the current status of the law. o o
Therefore, I am, again, requesting that you include in-any inquiries a way for
Commission staff to contact you either to correct a misconception or to attain
additional information if it is necessary. We would appreciate your cooperation.

Lonell

Les Tyrrell, Director Nebraska Real Estate Commission




‘MEET THE REAL ESTATE
COMMISSION STAFF .

~ The Real Estate Commission Staff is
here to serve the public and the licensee
- population. It is our goal to be helpful
~ and forthright in a courteous and profes-
sional manner. We hope that when you
contact our office, you always receive
useful, accurate information and/or are
referred to the proper authority.
Following is a communication

resource to assist you when contacting | -

our office. If the indicated person is
unavailable to take your call, please

. share the purpose for the call and your
call will be routed to someone else who
can help you.

‘We take pride in having a skilled

staff. If you have comments or sugges-

tions as to how we may better serve you, | -

please contact our office.

COMMUNICATIONS GUIDE

Ask for person indicated if you havé. questions in

the following arcas,

Commission Meeting Information. . Susie Willard

Complaint Procedures. ......... Roger Kowalke.
- Continuing Education Hxstory or . .
Inquiries.......... IETTTTT TN Janelle Coady
- Curriculum Design (Education & )
Instrector Approval) ....... .. Teresa Haﬁnﬁn
Errors and Omissions Insurance '
Inquiries. .., ..........0uu.. « Teresa Hoffinan
License Apphcations Packet )
Requests, ., s Vera Dav&i—Beach
Licensé Applications Process.. . . . Sheryl Navrial
Licensing and Education
Requirements., .. ..... eaaaens . Teresa Hoﬁ‘inan'
~ New Licenses in Process. ...... .. Sheryl Navikal
~ Specialized Registrations. ... ... Donna Nickolite.
Transfer of License . . . ...... Nancy Glaesemann |
Trust Account Matters, ........: : Terry Mayrose
: ' John Clark
Bob Arterbumn
TELEPHONE NUMBER
(402) 471-2004
ADDRESS:
Nebraska Real Estate Commission.

P.O. Box 94667
Lincoln, NE 68509-4667

ﬁﬂ%‘@@*@@*@\@
GREETINGS

As the year draws to a close we usually find ourselves spend-
ing time looking back on the year's events and accomplishments,
Instead of doing that in this letter I would like to take a moment to
explore the future. The new millennium is right around the corner
and will bring many changes with it. B

At the Nebraska Real Estate COI[IJI]]SS!OI_! we are preparing for
the new century by looking forward and trying to adapt how we do
business with our licensees by implementing new technologies.
One of the improvements we have already begun workmg on is -
moving the licensee record management program, which present-
ly resides on the state mainframe computer, and putting it on a

" P.C. network. By implementing this new software program we-
will be able to manage our information in-house. This will allow _
us to capture and retain information like we have never been able

. to do before. We will be able to maintain a history of our licensees -
and hope to be able to create customized- mailing lists for people -
that want to contact onIy certain types of hcensees in spec1ﬁc areas '

- of the State.

In the upcoming year we plan to estabhsh a Comnussmn web-

site on the Internet that will give us a modem method of commu-

" nicating with license holders and the public. This new “citizen-
friendly” ‘approach would never have been possible before we
implemented our new record management program. We are also -
looking for ways to implement computerized testing of the real
estate exam that will allow us to.offer tests more frequently.

" By unplemenl:mg these new technologies we will be better able
to offer convenient services to all Nebraskans whether they live in
Scottsbluff, O'Neill, McCook or Omaha,-

I am sure that some of you may be tired of hearing about tgch-
nology and the Internet. But the fact is that if we are to be suc- - %9 i

~cessful -in the next century as an industry and as a regulatory $ '

agency we must change our ways. The members of the. Real Estate
Comumnission and its staff are- cominitted to taking steps now that
- will allow us to help you well into the next century. -

RS="7

Scott Moore P
_ Secmtary of State — Chairperson ¢
Nebraska Real Estate Comsission

&“%%Wﬁ*%w%%




Disciplinary H_earing Expenses to be Assessed

. In our last isste of the Commission

Comment, an article appeared announc-
ing 2 Hearing on the proposed adoption
of 2 new Commission Rule under Title
305, Chapter 4--Rules of Practice and
Procedure for Contested Cases. The

" Hearing was held and Tide 305, Chapter |

.4 has been approved by the Attorney
General and the Govemor. It became
effective on November 19, 1997.

As explained in the previous article,

the purpose of the mew Chapter is to |

adopt the Model Rules promulgited by
the Attorney General's Office. The arti-
cle alerted licensees to the fact that while
the Commission was able to modify the
Model Rules in order to account for pro-
- cedures particular to the Real Estate
- Commission, they were not successful in
‘negotiating out a provision that requires
that a licensee incur some of the expens--
" es of a disciplinary bearing in which the
" licensee is found to have violated the
‘law. The issue of licensees paying these
expenses is a matter of State Law.

Internet

(Editor's Note: The following article
was reprinted with permission from the
" September, 1997, issue of the Oregon
, 1 E, & [ L. We.chose to
" reprint this article because, while there
may be some slight variance in our

license laws, the discussion and cau- |

tions in reviewing Internet advertising

are pertinent to Nebraska real estate

licensees as well.) .

 Real estate licensees are discovering
the advantages of promoting their set-
vices and products on the Internet with a

““web page.” But according to Garry |

Hays, Designated Broker of RE/MAX
Executives in. Portland, this relatively
new capability comes with new chal-
lenges for brokers to supervise their
licensees’ real estate activities. The
OREN-J recently interviewed Hays, who
has an extensive background in informa-
tion technology, and graduate degrees in
Computer Science and Management
Science.

Hays said that web pages essentially
consist of written and “audio” advertis-
ing and information. The same statutes
and rules in place today for print, televi-

The: previous article promised “that
licensees would be informed of the
Commission's determination with regard.

‘fo identifying these costs in a future
issue. At the October 30, 1997, meeting
of the Real Estate Commission, the fol-
lowing Resolution was adopted:
RESOLUTION OF THE STATE
REAL ESTATE COMMISSION
" OF THE STATE OF
. NEBRASKA :
IT APPEARING before the
State Real Estate Commission of the
State of Nebraska that it would be in

the best interest of the Commissionif |

apolicy is adopted outlining the spe-

_ cific costs the party or parties against
whom a final decision is rendered -
shall - pay pursuvant to Title 305,
N.A.C., Chapter 4-007.05, and NEB.
REV. STAT. § 84-914(1) (Reissue’
1994). _

" BE IT HEREIN RESOLVED

. that the costs the party or parties
against whom a final decision is ren-

dered shall pay, pursuant to Title
305, N.A.C., Chapter 4-007.05 and
'NEB. REV. STAT. § 84-914(1)
_(Reissue 1994), any and all charges
for an appearance by the court
reporter and any and all witness fees,
including mileage and the cost of .
serving any witness. :
BE IT FURTHER RESOLVED
that the Commission shall determine
the time frame for payment of the
costs on a case-by-case basis, how-
ever, in all cases the fajlure to pay
‘the costs pursuant to the payment
schedule shall result in the automatic
suspension of the licensee's real
estate license, if the licensee was the
party-against whom a final decision
is rendered.
Currently, the appearance fee for
a court reporter is approximately '
$125.00 per half-day and the witness
fees are $25.00/in-town witness and
"$20.00/out-of-town  witness  plus
$.30 per mile. :

Advertising and Broker Risk

sion and radio advertising also apply to
web pages. Brokers should review any
web page advertising whetber it is a web
page sponsored by the brokerage ora pri-
vately designed web page for the busi-
ness. : : .

Hays urges brokers to develop office
policies on Internet -activity including

web pages: Those who don't may leave |

themselves vulnerable to violation of
Oregon Real Estate License Law and

federal regulasions. Potential violations

include misrepresentation, deception,
untruthfulness, failure to use broker's
name, using a name different from the
one under which the licensee is licensed;
publishing a single telephone number
that is not answered in the broker’s
name; and trademark infringements such
as the unauthorized use of the REAL~
TORS trademark. fmproperly worded ad
copy could trigger a-complaint concern-
ing federal fair housing laws.

Hays also urges brokers to preview
licensees' web pages. In-house proce-
dures should require licensees to submit
any new web page for broker approval
before it is available to general public

access, as well as prior approval of any |.

4

changes made to an existing web page. It
is also important t0 make external web
page developers aware of advertising
laws and requirements. :

Hays believes that use of computers
in the real estate industry is limited only
by one's imagination (and available

 funds). He predicts that licensees will in
the future have the ability to send docu--

ments electronically to their clients for
signature "on-line," and offer presenta- -

tions via laptop computers with video

capability will be common place in the
pear futere. S

According to Hays, applicable laws
must be reviewed and revised according-

]y to maintain pace with new technology

and practices. In the meantime, licensees
must abide by the current advertising
laws. That is why he believes, “Having
appropriate policies in place for Internet
activity_and web pages will reduce the
risk brokers face in the new era of real
estate electronic commerce.”

Garry Hays’ Internet address is:
hays@worldstar.com. .




Commission and Appralser Board Work Together to Resolve Concerns

(Editor’s Note: The following article
was written by Marilyn Hasselbalch,
Director of the Real Estate Appraiser
- Board.)

Concerned that some real estate
licensees are breaking the law by charg-
ing a fee for market analysis, Lloyd
Hinkley, member of the Nebraska Real
Estate Appraiser Board and past member
of the Nebraska Real Estate
Commission, proposéd a meeting
between representatives of the Real
Estate Commission and the Appraiser
Board to discuss the problem. The Real

~ Estate Commission
Commission Director Les Tyrrell, who
met with Appraiser Board Chair Lynne
Heiden.

At the onset of the October 15 meet-
ing it was agreed that allowing real estate

licensees to charge for a market opinion |

is a breach of a principle element of the
appraiser law. When the appraiser law
was written prior to 1974, real estate
licensees, appraisers, legislators agreed
that real estate licensees would not be
paid for putting a value on property for
Izstmg purposes. If the philosophy of this
law is subject to change, certain factors
need to be considered. First, is the state
going to license and certify some people
* to performn appraisals and not license and

. certify others? Second, will some people |

who perform appraisals be required to
comply with professional standards
while others are not? Third, will some of

the people who appraise real property be

subject to disciplinary action for viola-
tion of professional standards while oth-
ers are not? Who will protect the public
from unethical practitioners? Will unreg-
uldted practices endanger the saféty and
soundness of lending institutions?

Heiden proposed that the mandatory

appointed.

element of Nebraska's law, as well as the
exemption clanse and fee restriction on
opinions of value by real estate licensees,

should be retained. Expressing concern

that the Real Estate Commission does
not have procedures nor authority to
enforce and regulate the evaluation com-
ponent of real estate transactions,

Chairmnan Heiden suggested that real

estate licensees inclinéd to charge a fee
for market opinions could do so within

the law by becoming Registered apprais-

ers. Acknowledging that the Appraiser
Act already establishes in law the mini-
mum standards for evaluations and pro-
cedures for enforcement, Tyrrell agreed
that offering real estate licensees the

_option of appraiser registration is a logi-

cal solution to the problem. It was noted
that if a real estate licensee violates this
process, the Appraiser Board should
notify the real estate licensee and the
Comumission. Failure to cease and desist
could result in the Appraiser Board filing
a complaint with the County Attorney,

. whose action could impact the licénse of

the real estate licensee.
Following discussion of these ques-

tions, Lynne Heiden, real estate broker in -
Centra! Nebraska and Centified General
- appraiser, reviewed requirements for
- Registration, determining that a mini-

mum 75 classroom hours would include
a 30-hour fundamental appraisal cousse,
another 30-hour real estate course, ard

- the Uniform Standards, Referring to high
. overlap in offerings and education com-

pleted, Heiden noted the 30-hour Real
Estate Principles and Practices course is
now approved for appraisal education.
Most real estate licensees who are per-

formmg BPOs and CMAs and are inter- |,

ested in valuing property have already

“completed a 30-hour appraisal funda-

HUD/EPA letter

mentals course. The, 15-hour Uniform
Standards course would be, in many

cases, the only additional course require- -
ment. In addition, an exam would be -

required. The Appraiser Board would
continue to be responsible for enforce-
ment. The Commission would continue

to accept appraisal continuing education

to meet most Commission requirements.
Conferees agreed this was a logical
solution to the immediate problem. Real
estate licensees who are Registered
appraisers could provide market valua-
tions for a fee without breaking the law.
They will have completed the basic edu-
cation and demonstrated understanding
of the appraisal process. To comply with
the federal mandate appraisals and eval-
uations for purposes of mortgages will

-continue to be performed by appraisers
whose appraisal education -and . experi--

ence have been demonstrated. The public
is protected because those who ate
trained and regulated are subject to effec-

tive supervision. Heiden referred to a

recent comment by Paul Quinlan, author
of the 1974 Nebraska legislation to regn-
late appraisers. Quinlan reflected that he

had often thought if other states had fol-

lowed Nebraska's lead at that time, the
whole Savings and Loan crisis, which
has cost the taxpayers over 150 billion

| dollars, might have been avoided;
who was the

Director Tyrrell,
NARELLO liaison .in the process of
development of the federal appraisal law

~

in 1989 and 1990, presented the propos-

al to the Commission at their October
meeting. The Commission accepted the

report and the recommendatlon of t.he :

Appraiser Board

FINDING OF LEAD-BASED PAINT MAY NOT KILL DEAL

(Editor's note: The following article
is reprinted with permission from the
November, 1997, edition of the “Agency
Law Quarterly Real Estate Intellzgence
Report”.)

The EPA and I—IUD have sent a letter
to the National Association of Realtors
that says the discovery of lead-based
paint in a home may not automatically
mean a homebuyer can walk away from
the deal, suggesting that even families
with small children may be tied to the

transaction if they are not careful about
how the purchase agreement is worded.

In response to the letter, at least one
major provider of buyer representation
education--Dianna  Brouthers' Real
Estate Training Institute—has directed’
attorneys to craft model language to pro-
tect buyers who are concerned about
lead-based paint. -

The HUD/EPA letter was in response
o questions from NAR President

Russell Booth. It acknowledges that list- -

5.

ing agents could require homebuyers to
honor other terms of the agreement, even
if an inspection finds toxic lead, .
Recently adopted federal rules state
that buyers who are worried about the
existence of lead-based paint in a home

must be given at least 10 days to test the
property.- Many agents and brokers have

interpreted that clause to mean that if
LBP is found, the buyer may walk away
from the deal. .

The new statement, however, indi-

(Continued on page 9)




‘Development and Séoring of the Nebraska Real Estate Licensing Examinations

.(Editor's Note: Having received
inquirles regarding licensing examina-
tion development methods, we invited
Dr. Larry Fabrey to contribute the fol-
lowing article. Dr. Fabrey is Vice
President of Measurement Research at

- Applied Measurement Professionals

(AMP), the company with whom we
contract to administer the licensing

examination. We are fortunate in that | .

Dr. Fabrey is the Program Director for
Nebraska's Real Estate Ltcensmg
Examination.)

Backg;mmd' ‘ _
Because lcensing examinations are

- primarily intended to assist in the protec-
tion of the public interest, the content of

the examinations used for ‘real estate
licensure shounld measure competencies

- that are required for the appropriate prac-

tice of real estate. To ensure that an
examination measurés job-related-com-
‘petencies, three major steps are needed:
1) a job analysis, 2) examination specifi-
cations (or a content outline) based on
that job analysis,. and 3) examination
questions (items) written to address the
spet':ifications. In this way, individeal
examination items are linked directly to
the job competencies required for real
estate salespersons and brokers.

Applied Measurement Professionals,
Inc. (AMP) has conducted two real estate
job analyses since 1989 and will be con-
ducting a third beginning in 1998. The

process of a job analysis involves.

rev:ewmg published materials and
preparing and, pilot testing a survey

instrurnent that consists of an extensive | -

and detailed list of tasks that may be per-
formied by real estate licensees. The sur-
vey instrument is then distributed to
experienced members of the real estate
industry who rate each task in terms of
its significance to real estate practice.
Daia analyses are performed on retumed

- surveys, and results are reviewed with an

Advisory Committee to develop exami-
nation specifications. For the national

portion of the real estate examinations, |

the Advisory Committee establishes

. decision rules regarding the task ratings
to ensure that enly those tasks that were

judged to be clearly significant to
practice were retained. as eligible for
assessment, and therefore, mcluded on
the test specifications.

The primary intent of the state supple-
ment examinations is to assess unique

‘aspects of real estate practice in |

Nebraska, and in particular, the- state
laws and rules regulating real estate prac-
tice. Therefore, the content outline for
the state supplement examination direct-

Iy reflects the laws and rules, and those

aspects of practice that were indicated by
the national job analysis to be unique in
Nebraska. _
How Questions are Developed
Examination items are added to the
item banks on a continuous basis, with
the largest number of new items being
added following each job analysis. Ifem
writers have included real estate prac-
titioners, instructors, former instruc-
tors, and others with knowledge of
real estate content. AMP professionally
edits the items prepared by the item writ-

. ers, and maintains strict quality control

and security procedures for the item
bank. Key staff at AMP have completed
real estate pre-licensing courses, and are
expetienced in simplifying technical lan-
guage to ensure that reading- require-
ments are appropriate. Other aspects of
the AMP professmnal editing and psy-
chometric review process include a

- review for item format, style, grammar,

sensitivity, susceptibility to test wise-
ness, and potentially biased or inflamma-

tory language.

Before items are conmdered for use

‘on an examination, they. must pass -all

steps in a rigorous review process,
including unanimous agreement on the

following key factors by a committee of |

real estate experts:
1) Can the item be directly related to

" the task for which it was written?

2) Is it appropriate material to include
on the examination?

-3) Is.the level of knowledge (cogni-
tive level) required for a response appro-

“priate for the intended candidate group

(e.g., salesperson or broker)?
4) Is the key correct and worded prop-
erly?

5) Is the question (or stem) concise

and worded properly, at an appropriate
reading level? .

6) Are the distractors reasonable, but
clearly wrong?

7) Is the item free from all potenua]ly
offensive language?

Upon successful completion of this.
review, all items are reviewed by repre-
sentatives of each state in which the
examination is to be administered. The

successfal completion of this review is

required before use on an examina-
tion. The resuli of this review process

6

is that all items are technically correct
from both a content and psychometric
standpoint, and all used language rep-
resents an appropriate reading level
and is free from bias.

How  Examination Forms are

Constrycted
Every examination exactly maiches -

‘the appropriate examination specifica-

tions to ensure a reasonably thorough
coverage of the practice of real estate. An
item-related to every task identified by
the job analysis cannot be included on
every examination, rather, items are
selected to reasomably sample the
domain of real estate practice. In addi-
tion to exactly matching a specified num-
ber of items in each major content area,
AMP's test developers simultancously
consider several item selection rules. Of
primary importance is the requirement

" that the collection of items on each form

matches a fixed average p-value, ot pro-
portion correct, based on previously col-
lected data on first time candidates.
Matching the target p-value is one of the
most important aspects of ensuring both -
the comparability of examination forms

~ from one administration to the next and

the appropriateness of the passing point.
on each examination form. In general,
items tend to be of moderate difficulty,
and individual items having p-values
above .90 or below .50 are rarely .
selected.

Items are also selected to maximize
the average item discrimination (or
point-biserial correlation). In measure-
ment, item discrimination is a good qual-.

-ity; it shows the relationship between
“performance on an item and the testas a

whole. In addition, items with better
pomt—blsenal correlations serve to
increase the reliability, or accuracy, of
the overall examination scores. Finally,
itemg are selected to broadly sample con-
tent within each major content area, to
include an appropriate number of calcu-
lation items, and to include a minimum
number of negatively-worded items.

_ These methods ensure comparabili-
ty of various examination forms and
the scores obtained on them. These

" procedures foster fairness and equiva-
“Jency. of test results; ensuring that all

candidates have an equal opportunity

to achieve a score on the examination. -

that represents their level of knowl-
edge, regardless of the particular form
of the examination taken. When assem-
bhng the examinations, AMP follows

(Continued on page 7)




(Continued from page 6)

- these procedures carefully, to ensure that
the various versions of the examinations
are as comparable as possible, both from
a qualitative and quantitative perspec-
tive.

Post-Examination Analysis

.- The examinations are administered in
a standardized way to ensure that all can-
didates have an equal opportunity to dis-
play their knowledge of real estate.
Following administration, several quality

" control procedures are implemented to

verify the accuracy of answer sheet scan-

ning. AMP conducts a preliminary item
- analysis (PIA) immediately following
scanning of answer sheets, The PIA pro-
vides a summary of important item sta-
tistics {(e.g., p-value and point-biserial
correlation),: which: along with a review

of candidate comments regarding indi- |-

vidual items, provides content experts
with a way to evaluate the quality of the
items. Conducting this key validation
check provides one last opportunity prior
to generation of score reports to make

adjustments to the answer key, for exam-

ple, by providing credit for more than

one answer as correct, if appropriate. On’

occasions when a scoring anomaly is
suspected, AMP will consult with ¢on-
tent experts andfor representatives of the
licensing jurisdictions to determine if a
key adjustment appears appropriate and
necessary.
In Conclusion

The score reports issued to candidates
serve two purposes. For candidates who
do not pass the examination, the score
report provides diagnostic information
about their areas of strengths and weak-
nesses. Scores for each of the major con-
tent areas of the examinations are pro-
vided so that candidates can review the
content outlines included as a part of the
Candidate Handbook to determine the
topics for which forther study is warrant-
ed. For.a passing candidate, the score
report serves to provide documentation
for the Real Estate Commission that the
caodidate’s level of knowledge exceeds
that associated with minimal compe-

tence. This should also provide an assus-
ance to. the public that the licensee pos-
sesses the knowledge fo function effec-_ :
tively as a real estate professional. ©
: LIF 11/10/97

(Edn‘or s Note: The Real Estate
Commission reviews the statistics spe-
cific to Nebraska candidates afier every
examination administration. We are
pleased to be able to report that

- Nebraska candidates consistently per-

Sorm 3.26-6.17 percentage points high-
er on the National portion of the exam-
ination than the national average of all
candidates taking the same examina-
tion. The statistics on the State specific

_portion of the examination correlate

very well with thé overall performance

‘of the candidates. This level of perfor-

mance confirms our confidence in the
examination and in the pre-license edu-
cation delivery system. We believe that
they, both, contribute to preparing
licensees to capably serve the public

interest.) '

D1sc1plmary Actlons Taken by The Real Estate Commlssmn
(Does Not Include Cases on Appeal) :

97-022 - Commission vs. Paul E.
Busch, salesperson (inactive). License
Revoked. (Violated Section 81-885.12
by having made a false statement of
material fact on his Application for
License as a Real Estate Salesperson and

his Application for, Annual Renewal of |

Real Estate License; " Section 81-
885.24{22) by making substantial mis-
representation on his Application for
License as a Real Estate Salesperson and
his Application for Annual Renewal of
Real Estate License; Section 81-
885.24(29) by demonstrating negligence,
incompetency, or unworthiness to act as
a real estate salesperson.) Auwgust 20,
1997

97-036 - Commission vs. Glenda.

Harders, broker. Stipulation and Consent
Order. License suspended two years

from August 31, 1997 through August
30, 1999; plus six hours addrtronal'con-_

~ tinuing education, three hours in agency
law and three hours in trust accounts to
- be completed by August 31, 1999.
(Violated Section 81-885.24(19) by vio-
lating a rule or regulation adopted and
promulcrated by the Commission; (1)
Title 299, NAC Ch. 3-002 by failing to
maintain a bookkeeping system which
accurately and clearly discloses full com-
pliance with the Iaws relating to the

rnamtalmng of trust accouats, (2) Ch. 5-

003.07 by failure to comply with Section

| 76-2410 through 76-2430 in the follow-
ing: (a) 76-2421 by failing to properly.

complete and retain an “Agency
Acknowledgment Disclosure Pamphlet”,
{b) 76-2420 by failing to adopt a written
policy which identifies and describes the
relationships in which the designated

‘broker and affiliated licensees may

engage regarding the duties of a limited
seller's agency, (3} Ch. 5-003.08 by fail-
ing to make a written disclosure regard-

-ing dual agency in accordance with 76-

2422(4) by failing to obtain the written
agreement of the seller and buyer or
landlord and tenant permitting the desig-
nated broker to serve as a dual agent in

the proposed transactions, (4) Ch. 5-

003.10 by failing 10 identify to the seller,
in writing, at the time the offer is pre-
sented and accepted, those categories of
cost that the seller will be expected to
pay at closing, failing to prepare a writ-
ten estimate of the cost the: seller will be
expected to pay at closing and failing to
obtain the signature of the seller on said
written document, (5) Ch, 5-003.11 by
failing to identify to the prospective pur-
chaser, in writing, at the time the offer is
written by the purchaser or a counterof-

" Property

fer is accepted by the purchaser, those
categories of cost the purchaser will be
expected to pay at closing, by failing to
prepare & written estimate of the cost the
purchaser will be expected to pay at clos-
ing, and by failing to obtain the signature-
of the purchaser on said document, (6)
Ch. 5-003.14 by failing to deposit any
funds received as an earnest money
deposit within 48 hours or before the end
of the next banking day after an offer is
accepted, (7) Ch. 5-003.22 by failing to
supervise her associate brokers and
salespersons, (8} Ch. 5-003:23 by failing
to assure that a copy of the “Seller ~
Condition Disclosure
Statement” js delivered to the purchaser
or to the agent for that purchaser before
the effective date of any contract entered
into which binds the purchaser to pur-
chase the residential real property, (9)
Ch. 5-003.24 by failing to assure that a-
copy of the "Seller Property Condition
Disclosure Statement” is delivered to the
purchaser on or_before the effective date
of any contract and to obtain the signed
receipt of the purchaser, (10) Section 81-
885.24(29) by demonstrating negligence,
incompetency, or lmworthmess to act as
a broker }

August 19, 1997

{Continued on page 8)
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97-025 - Lincolnland Realty Co. vs.
Rosemary Horner, broker - Lincense
Censured. (Violated Section 81-
885.24(29) by demonstrating negligence,
incompetency, or unworthiness to act as

- an associate broker.) :
October 30, 1997

97-032 - Nikki Sheppard vs. Steve
Amos, broker - license Censured.
(Violated Title 299, Ch. 5-003.25 .by
being aware of an error, inaccuracy or
omission in a Seller Property Condition
Disclosure Statement and failing to dis-
close the error, inaccnracy or omission,

in writing, to a'potentiai purchaser and
- the seller.)

October 31, 1997

t

Let’s Talk Trust Accounts

This column of the “Commission
. Comment” provides educational infor-
" mation which pertains to the License Act
and Rules and Regulations and the Trust
Account Manual, All lcensees are
encouraged to discuss this information at
office meetings and share this informa-
" tion with the appropriate non-licensed

personnel within the office so that any |

questions coneerning policy or proce-
dures can be eliminated prior to a visit by
the Trust Account Examiner. If thete are
questions or concerns, please contact
" Terry Mayrose at the Commission office,
(402) 471-2004.

" This article will discuss bookkeeping

and the requirements for maintaining the’

bookkeepmg system. The Commission
receives many inquiries concerning the
format -for bookkeeping systems, espe-
cially computerized bookkeeping sys-
tems, and it should be emphasized, here,

that the Real Estate Commission cannot |

endorse or recommend a specific com-
puter product for brokers to use. The
basic requirements for the computerized
bookkeeping system are outlined in this
article and more fully explained in the
“Trust Account Manual.” The designated
broker is encouraged to feview the
requirements prior to investing in a com-
puterized bookkeeping system which
may not comply with Commission

© guidelines. Trust Account Examiners
will issue the broker a deficiency on

bookkeeping systems that do not comply
with the Trust Account Manual and the
designated - broker may be requested to
invest in another computerized book-

keeping system in order to bring the |

bookkeeping system into compliance.
The trust account bookkeeping. sys-

tem is based on a cash in/cash-out basis

and the requirements for the bookkeep-

ing system, both real estate sales and.

" property management, both -manually
posted and computerized, are the same.
Each bookkeeping system: must con-
sist of a General Ledger and individual
Sub-Ledgers.
The General Ledger tecords the

chronological sequence in which trust

funds are received and disbursed by the

broker on behalf of all parties. This is
commonly referred to as a “checkbook
register.”

On real estate sales transactions, the
bookkeeping entries posted to the
General Ledger must incinde the follow-
ing information: 1) the date of the
deposit or disbursement; 2) the remitter's
name or the payee's name; 3) the propet-
ty address, unit identification number or
form number for which the funds were
received or disbursed; 4) check number;

"5) the dollar amount of the deposit or dis-

bursement; and 6) a running balance
after each bookkeeping entry.
The Sub-Ledger records the chrono-

-logical sequence in ‘which trust fuinds are
received or disbursed by the broker on

behalf of a seller and buyer or a landlord

‘and tenant, as related to a single real

estate transaction. Each Sub-Ledger
must identify the seller’s or landlord’s

‘name, the buyer’s or tenant's name and

the property address of the property sold
or managed by the broker.
On real estate sales transactions, the

bookkeeping entries posted to the Sub-

Ledger must include the following infor-
mation: 1) the date of the deposit or dis-
bursement; 2} the name of the party from
whom the funds were received or to
whom the funds were disbursed; 3) the

“property address, unit identification

number or form number for which the

"funds were -received or disbursed; 4)

check pumber; 5) the dollar amount of
the deposit or disbursement; and 6) a
runnting balance after each bookkeeping

entry.

As recommended by the Commission,

and on page 42 of the “Trust Account
Manual,” security deposits, when main-
tained by the broker in the real estate
trust account, should be identified on a

‘separate Sub-Ledger apart from the Sub-

Ledger that records the income and
expenses on behalf of the property
owner. The Sub-Ledger should identify
the property owner's name, the tenant's

8

name’ and the property address. The
bookkeeping entries posted to this Sub-
Ledger must include: 1) the date of the
deposit or disbursement; 2) the remitter’s
name or the payee's name; 3) check num-
ber; 4) the dollar amount of the deposit
or disbursement; and 5) a running bal-
ance after each bookkeeping entry.

It must be emphasized that checks,
when written, must be issued in numeri-
cal order, and only one series of check
numbers per bank account number is
allowed. Receipts and disbursements
must be posted in chronological order to
both the General Ledger and the applica-
ble Sub-Ledger at the time at which they
occur. The posting of receipts and dis-
bursements several days after the activi-
ty occurs is an unacceptable accounting -
practice. (Reference: “Trust Account
Manual,” p.16 through 28 and p.32

through 46 )

Trust Account Exammers have
reported that many financial institutions
across the State of Nebraska have
changed to 2 system that no longer
returns the original deposit slips or can-
celed checks with the bank statement.
Instead, the bank returns a reduced-size,
photo-copy of the original document.
Because of this reduced-size, it has
become extremely important that the
information recorded on the deposit slip
or check-(ie. seller/fandlord and buyer
tenant name; address of property sold or
managed, etc.) is legible and that there is
sufficient information provided that
would allow the funds to be traced to a
specific real estate transaction. The des-
1gnatod broker is encouraged to discuss
this issue with appropriate office person— '

“nel.

If you have questions pertammg to
trust account issues and would like those
answers published, you are encouraged
to send your questions to: Nebraska Real
Estate Commission, Attn: Terry
Mayrose, PO Box- 94667, Lincoln,
Nebraska 68509-4667.
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cates that may not be the case.
The letter say[s] the federal rule only
- allows for the discovery of LBP, but does
not tell parties to the contract what to do
aboutit
- The letter recommends that sellers
. and buyers agree in advance how they
would handle a finding of LBP.
The letter does, however, insist that
sellers make that 10-day discovery peri-
“od available to all potential buyers. It
says homes may not be marketed with

the condition that no lead tests be per- |

formed. _

Brouthers, whose RTI has awarded
some - 4,000  Certified Buyer
Representative (CBR) designations
nationwide, said her lawyers were craft-
ing contract language to be inserted into
the purchase agreement that would help
[protect buyers. _

“It should be provided as an option,”

Brouthers said. “Not all buyers are wor--

ried about lead-based paint.-But for the
ones who are worried, there needs to be a
way that they can be sure they can walk
- away from the property.” :
There was no immediate indication
whether the Real Estate Buyer's Agent
Council, another large provider of buyer
agency education, would amend its
course work to teach agents to provide
additional protection to buyers.

-The HUD/EPA letter was sent to the {.

NAR last April. It was the focus of an
article in the fall edition of the NAR’s
legal bulletin “Letter of the Law.”
RTI may be contacted at: 803 329-
' 9665.
HUD/EPA letter
-Lead-based paint may not be deal
 killer
Editor's Note: This is the letter from
EPA and HUD 1o the NAR regarding
how sellers, by use of contract clauses,
may keep homebuyers in the deal even if
lead-based paint is discovered in a

+home,
~ April 15, 1997

M. Russell K., Booth

President

National Association of Realtors
- 700 Eleventh Street, NW

Washington, D.C. 20001-4507

Dear Mr. Booth:

This letter is the official response of the
Depariment of Housing and Urban
Development (HUD) and the
Environmental Protection Agency (EPA) to
issues raised rccently by the National
Association of Realtors (NAR) regarding
the lead-based paint disclosure regulations

Jointly issued by HUD and EPA to imple-
ment Section 1018 of the Residential Lead-

Based Paint Hazard Reduction Act of 1992,

In a letter dated December 19, 1996, to
then Secretary Cisneros and Administrator
Browner, and another on January 30, 1997,
NAR requested HUD's and EPA's opinion
on two issues:

Whether a seller may decline to
accept an offer from a prospective pur-

- chaser that otherwise contains terms and
conditions acceptable to the seller but
requests & lead inspection or risk assess-
ment; and

Whether sellers may decline to
agree to make a contract contingent on
the results of the lead inspection and are
not obligated to allow purchasers to
cancel or otherwise modify a contract
based on the results of a test. '

First, with respect to whether sellers
may declific to accept offers that request a
lead inspection, section 1018 and the imple-

- menting regulations published in the -
Federal Register on March 6, 1996, at page -

9064, are clear that the seller is required to
provide a potential purchaser with an
opportunity to conduct a lead inspection or
risk assessment before the purchaser

" becomes obligated under a contract to pur-

chase target housing. A party selling target

. housing, therefore, may not offer or adver-

tise property as being available only if pur-

chasers will not take advantage of the -

opportunity to conduct an inspection or risk
assessment.

We would also reiterate that a purchas-
er is not required to conduct an inspection
~or risk assessment and may waive this
opportunity .in the course of negotiations
with the seller. The purchaser s entitled to
a 10-day period to arrange for and complete
the inspection or risk assessment, but the
parties may mutually agree to a different
period of time. If the purchaser chooses to

have an inspection or risk assessment, the

seller is not required to pay for the cost of
the imspection or risk assessment.

Typically, the purchaser will pay, but tlnsr

point is negotiable.

With respect to contract contingency
clauses for lead inspections, the regulation
provides broad flexibility for buyers and
sellers to develop mechanisms for provid-

“ing the opportunity for inspection or risk

assessment prior to contract obligation.

The preamble to the regulations

includes sample contract contingency lan-

guage which offers an example of how this -

requirement may be implemented. See 61
FR 9076-9077.
The sample languzge provides that the

sale would be contingent on an inspection
or rsk assessment and, where the parties -

could not agree on any appropriate remedi-
al action, they could bc released from the
contract.

. The regulations do not, however, pre-

scribe the use of any language, because
HUD and EPA decided to allow market
forces to develop.

The seller may satisfy the statute
through two principal methods.

1. The seller can provide the purchaser
an opportunity for an inspection or risk
assessment before the contract is signed by
both parties.

9 .

Under this approach, following comple-
tion of the inspection or risk assesstoent, the .
- terms relating to remediation of lead haz-
ards, if any, could be included in the con-
tract or possibly reflected in the price, or
simply left to the potential buyer to resolve.
2, The sales contract may include provi-
- sions for the buyer to conduct an mspect:on
of risk assessment. . ’
As suggcsted in the samplc language

. offered in the-preamble, provxdmg the pur-

chaser a right under a contingency clause
would mean that the parties may mutually
agree on whether and how to address the
picblem, if one is found.-

Nothing in the statule or rule requiires a
buyer or seller to correct a hazard or other-
wise address Jead-based paint, so it s essen-
tial under the contingency model for the
‘buyer and seller to determine how they
would handle a finding of lead-based paint
hazards before both parties are obligated.

For example, if a buyer wishes to be’
released from the contract should lead-
based paint hazards be identified, then such
a clause must be part of the contingency

language. :
Similarly, if a seller w1shcs to require a

- buyer to honor the other terms of the con-

tract regardless of the outcome of a lead-
based paint inspection or risk assessment,
such a clause must be mcludcd in the con-

tract language.

Either outcome is aceeptable to HUD

- and EPA because the rule only covers the

-Opportunity to obtain an inspection or risk

- assessment,

In short, the agencies suggest that the
details of a lead contingency be worked out
by both parties before the documents are
signed. in order to provide clarity,

" There may also be methods other than
the two described above that comply with
the -regulations, although HUD and EPA

believe these are likely to be the two pnnct- -

pal means,

HUD and EPA will not at this time pre-
scribe the use of particular language or
requirements for all contracts, unless it
appears that prevailing practices are failing
‘to meet the intent of the statute and the reg-
ulation, or unless affected parties request
the promulgation of standard language,

Adoption- of such language would
require new m.lemakmg and there would be
_adequate opportunity for public comment )
" from concemed parties,

I hope this is responsive to your .
inquiries, )
- Sincerely,

William H. Sanders I, Dr. P.H,, PE.
Director

Office of Polution Prevention and
Toxics

U.S. Environmental Protection Agency

David Jacobs

Director Office of Lead Hazard
Control

Dept. of Housing and Urban
Development




. tion - . Tequests

' The following is the schedule of the

dates on which the real estate licensing .

‘examinations are administered in
‘Nebraska and the deadline dates for
* filing ‘of broker and salesperson original

applications, retake- applications, proof

‘of edycation, and examination ‘cancella-
for the’ apphcable
_ Examination Date.

. Examinations for both salesperson'

and broker applicants are administered
- eleven times a- year as set out on this

tered in Lincoln,Noﬁh Platte and Omaha

on each Examination Date and in
Scottsbluff on only the January, May and

September Examination Dates. All

‘applicants for a particular examination

will receive notice of the time and place

of the. examination approximately one

week priot to that Examination Date,
Applicatlons, proof of education,

and cancellation requests are due on_

_the date of the deadline!
The Examination Date and the dead-
lin‘es are subject to change by order of

the Nebraska Real Estate Commission,
Affected applicants will be notified .of

-ariy changes in a timely manner,

Applications and - other pertinent
information regarding the real estate
licensing and examination process may
be obtained from the Nebraska Real
Estate Commission, P. 0. Box 94667,
Lincoln NE 68509-4667. Telephone
Number; (402) 471-2004. TDD users
may use the Nebraska Relay System at
(800) 833-7352.

* schedule: The exami_nation is adminis-

Real Estate Examlnatmn Schedule 1998

10

. January 17, 1998 "December 2, 1997 Deccmber,'is, 1997 | - December 29, 1997 - January 2, 1998 Ianuary 6, 1098
- February 21,1998- -~ January 6, 1998 . Janbary 20, 1998 February 2, 1998 February 6, 1998 February 10, 1998
March 21, 1998 February 3, 1998~ Februvary 17, 1998~ March 2, 1998 * March 6, 1998~ March 10,1998

. April 18,1998  March.3;1998 - . March 16, 1998 - . March 30, 1998 April 3, 1898 April 7, 1998

May 16,1998 - - March3l, 1998 - - April 13, 1998 April 27, 1998 - May 1, 1998 ‘May 5, 1998

June20 1998 ) " May 5,-1998 © . May-18,1998. - June 1, 1998 - June 5, 1998  June 9 1998
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